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The Law of the Sea has been under consideration 
of this Committee since its Twelfth (Colombo) Session 
held in 1971, the main purpose of the Committee's 
work being to assist the member Governments of the 
Committee and other Asian- African Governments to 
prepare themselves for the Third United Nations 
Conference on the Law of the Sea. With this in view, 
extensive preparatory material and documentation was 
prepared and compiled by the Committee's Secretariat 
and discussions were held in the Committee's Thirteenth, 
Fourteenth and Fifteenth Regular Sessions held in 
Lagos, New Delhi and Tokyo respectively to enable 
Governments to have full and frank exchange of views 
on some of the important issues. In addition, meetings 
of the Sub- Committee of the Whole on the Law of the 
Sea were held during inter-sessioftal periods in 1971, 
19Y2 and 1973 and a, speoial study gro,up on landlocked 
States had met and prepared certain draft propositions 
on issues relating to that subject which were- considered 
by the Sub- Committee of the Whole and later at the 
Tokyo Session . The work during the initial period 
followed the pattern of preparatory work in the' 

Sea-Bed Committee and some of the proposals on 
Important issues like the Economic Zone and 
Archipelagos had their origin in the deliberations 
of this Committee. At the Tehran Session the 
Committee reviewed the work of the Third United 
Nations Conference done at Caracas and deliberated 
upon several issues of importance which arose out 
of discussions at the Caracas Session. 

During the Geneva Session of the Conference 
on the Law of the Sea held in the spring of 1975, 
the Chairmen of the three Main Committees were 
requested to prepare Single Negotiating Texts 
covering the topics entrusted to each Committee. 

It was made clear that the texts should take 
account of all the formal and informal discussions 
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held upte that time and that the texts would be 
informal in character without prejudicing the 
position of any Delegation, nor would they represent 
any agreed text or accepted compromise. The Single 
negotiating Texts were thus intended primarily to 
provide a basis for negotiations. 

The Secretariat of the Asian- African Legal 
Consultative Committee made a detailed study of 
the premia! one <*f- the Single Negotiating Texts with 
the object of bringing out the main issues vhieh 
needed to be considered in the process of 
negotiations. Detailed analysis of the provisions 
of tho single tertts were attempted in the Secretariat's 
study .with due reference to the various proposals 
made before the United Nations Sea-Bed Committee and 
at Caracas* These studies were taken as the basis 
of discussion at the Meeting of the Sub-Committee 
of the Whole on the Law of the Sea held at New 
Delhi during February 1976. A consensus was reached 
at that meeting that the future consideration of the 
subject should be done primarily on the basis of the 
Single Negotiating Texts as far as possible and 
proposals for alteration or modification of the 
provisions of the text should be such as are likely 
to be generally acceptable and are not mere 
reiteration of the national positions. 

At the fourth session of the United Nations 
Conference on the Law of the Sea held in New York 
from the 15th March to the 7th May, intensive 
discussions were held on the basis of the Single 
Negotiating Tbxts leading to the formulation of 
certain revised texts in regard to the work of the 
three Main Committees known as the Revised Single 
Negotiating Texts to serve as the basis for further 
negotiations. In addition, the President of the 
Conference has drawn up and presented in accordance 
with the decision of the Conference a Single 
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Nogotia ting Text on settlement of disputes a topic 
which had not been considered earlier. 

It would be seen from a perusal of the revised 
texts that whilst certain basic changes have been 
made in the Revised Text in regard to Committee I 
matters and provisions on Settlement of Disputes 
are now there are no substantial changes in the 
Revised Text in regard to matters considered by 
Committees IT and III as compared to the provisions 
of the Original Single Text. 

In the present Study an attempt has been 
made to focus attention to some of the important 
changes made in regard to Committee I matters and 
to discuss the main issues on Settlement of Disputes. 
This may be considered as a supplementary study to 
be taken along with the studies prepared on the 
provisions of the Single Negotiating Texts which 
were made available to member Governments in 
February 1976. file background of the Various 
provisions in the Single Text, and reference to the 
proposals on each issue will be found in the 
previous studies prepared by the Secretariat. 
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Part I of the Revised Single Negotiating Text 
(hereinafter referred to as the "Revised Text") 
relates to the question of exploration and 
exploitation of the mineral, resources in situ 
of the sea-bed* the ocoan floor and the sub-soil 
thereof which lie beyond the limits of national 
jurisdiction and other related activities. This 
part has 63 artieles, three Annexes and a special 
appendix. The Single Negotiating Text prepared by 
the Chairman of Main Committee I during the Geneva 
Session in 1975 (hereinafter referred to as the 
'Single Text 1 ) had 75 articles including the final 
provisions of a Convention. The final provisions 
havo been omitted from the Revised Text as it is 
now generally agreed that there is to be oiw 
Convention ^sovoring the entire field of the law of 
the Sea and the sea-bod. The various provisions in 
the Ro vised Text may be said to fall under the 
following headB*.- 

1. Interpretation (Article 1); 

2. General Principles concerning the Area and 
its resources (Articles 2,3,4,5,6,7,8,13,14, 
15,16,17,18,19 and 21); 

3. Principles and provisions concerning 
activities in the international sea-bed area 
in regard to the resources (Artioleo 3,7,9, 
14,18,21,22 and 23); 

4% Other related activities in the area 
(Articles 10, 11 and 12); 

5* Establishment powers and functions of the 

international sea-bed authority and its 
various organs (Articles 20, 24 to 32 and 
41 to 45); 

6. Settlement of Disputes (Articles 33 to 40); 

7. Elnanee (Articles 46 to 51); 
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9. 

9. 

10 . 


status immunities and privileges of the 
authority (Articles 52 to 60); 

rights of members 
( Articles 61 and 62); and 

Provisional application (Article 63). 


Annex I contains the basic conditions for 
prospecting, exploration and exploitation in the 
area. Annex II contains the Statutes of the 
Enterprise which is the organ of the Authority 
for carrying out activities in the grea in regard 
to the resources. Annex III contains the statutes 
of the Sua-Psd Dispute Settlement System and the 
Special Appendix which has two alternative 
approaches is on financial arrangements ' in regard 
to contracts for exploration and exploitation of 
the re s our ce s . 


The soheme of arrangement of the various 
articles and annexes in the Revised Text generally 
follow the pattern of tho Single Text and the 
Annexes II and III which were left blank in ihe 
Single Text have now been completed in the Revised 
Text. It has been pointed out in the note of the 
Chairman that whilst a good deal of discussion took 
place on tho provisions of Annex I, tho provisions 
«f Annexes II and III as also the Special Appendix 
in tho hovised Text had hardly been discussed. 

Although the Revised Text retains the basic 
pattern of the Single Text in regard to the 
arrangement of tho various provisions, there are 
certain significant change a In the Revised Text, 
which require careful consideration . 

One of the fundamental issues which needs 
to be examined is as to how far the concept of 
common heritage of mankind in regard to the 
resources of the sea-bed area proclaimed in the 
Declaration adoptod by tho General Assembly on 
December 17, 1970, has boon given effect to in 
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fcJw practical application of the provisions of the 
Convuntion in. ragard to the activities in the area,' 
that is to say how far tho provisions of Article 22 
and paragraphs 5, 8(h) and 12(2) of annex f are 
compatibly with the concept of common heritage of 
mankind . It would also bo for consideration as to ' 
whether any portion of annoi I, in regard to matters 
of principle should not find place in the main body 
of tin : Convention. The next connected question of 
importance is the economic aspects of exploitation . 
of the mineral resources and the effects of such 
exploitation on the economy of the countries who • ■> 
aro producers of landbasod minerals (Article 9). ... 

The other questions of importance which may 
be considered are:- ‘ 

1 . Definition given to the expression "Activities 
in tho Area in Article 1 and the Definition 
of "Resources". 

?. Structure, Powers and functions of the various 

organs of tho Authority including the 
Rntorpriac (Articles 24 to 32, '41 and ; 

Annex II) < 

3 . finanoial 

( Articles 46 to 51 , Annex II and Special 
Appendix) . 

4 . Settlement of Disputes 

(Articles 33 to 40 and Annex III). 

Those issues are discussed below s- 


ACTIVIT IES ,^ B ™ I ^^ N p^ l B g^ L ^^ T a ^ 0URCB3 


Tho practical effect of the General Aeaembly : 
Declaration of 17th December 1970 which declares the 
resources of thd international sea-bed area -a the 
common heritage of mankind is that the rich mineral 
deposits in the sea-bed and sub-soil which lie beyond 
national jurisdictions should be available for the 
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benefit of the international community as a whole 
which is now possible due to technological 
advances. The primary object of part I of the 
Convention is to give effect to the General 
Assembly Eeelaration and work out the details for 
the purpose.. 

As a result of the discussions in the Etea-bed 
Committee' and the three Sessions of the Conference 
on the Law of the Sea held at Caracas, Geneva and 
New York, ^certain basi* concepts have crystallized*. 
These .are as follows;- 

(a) The resource e of the area are the common 
heritage of mankind and are vested in 
mankind as a whole and consequently no 
individual btate cb,iv claim or exercise . 
sovereignty or sovereign rights over any 
part of the area or its resources. Thebe 
principles will be found incorporated in 
Articles 3 and 4(1) of the Revised Text * 
and paragraph 1 of Annex I; 

(b) An international authority which is to be 
established under the Convention is the 
organization which shall act on behalf of 
the mankind as a whole in regard to the 
resources of the area and that it is 
through this organization that State parties 
shall organize and control activities in the 
area. Tills principle can be spelt out from 
the provisions of Article 21( 17 and paragraph 
) of Annex I; 

(e) Activities in the area shall be carried out 
for the benefit of mankind as a whole and 
taking into particular consideration the 
interests and the needs of the developing 
countries. This would be found in the 
provisions of Articles 7 and 18 of the 
Revised Text; 

(d) Although the resouroee as such of the area 
being vested in the mankind as a whol.e are 
not subject to alienation, the mineral 
extracted can be alienated in the manner 
provided for in the Convention. This follows 
from the provisions of Article 4(2), 
paragraph 1 of Annex I and Artiole 1 
clause (iii). It is not very clear whether 
it is necessary from a particular point 
of view to make any distinction between 
resources of the area and the minerals 
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extracted from it. It is obvious that in 
order to achieve the objective underlined 
in the United Nations Declaration, minerals 
would have to tie extracted, processed and 
sold so that the procaeds may be available 
for the benefit of the entire international 
community; and 

(e) The activities of the area in regard to 

extraction of the mineral resources have to 
be so conducted as to prevent adverse effects 
on the general economy of countries who are 
producers of landbased minerals of similar 
type, the object being to foster the healthy 
development of the world economy and a 
balanced growth in . international trade. 

Biis is clear from the provisions of 
Article 9 of the Revised Text, 

The above principles being generally recognized 
and incorporated in Articles 5, 4, 5 , 6, 7, 8, 9, 

18, 21 and paragraph 1 of annex I, it is to be 
seen how far these principles are given effect to 
in the other provisions of the Revised Text which 
give the details regarding the activities to be 
undertaken in the international aea-bed area. 

Apart from these general principles there is 
also a general consensus that there should be 
scientific research carried out in the area, 
arrangements should be made for transfer of 
technology in regard to the area and the activities 
of the area shall be so carried out as to prevent 
pollution of the marine environment. The principles 
in regard to these matters are embodied in 
Articles 10, 11, 12 and 16. 

.Princ iple of Common Heritage 

As regards the concept of common heritage 
of mankind as adopted in the General Assembly 
Declaration, it may be pointed out at the outset 
that it is not the same as the concept of the 
open spa or the doctrine of res null jus . The 
concept of open sea as developed in traditional 
International law meant that all nations had 
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access to the seas outside territorial waterB both 
In regard to navigation and exploitation of its 
resources. This onabled the big maritime powers 
to traverse freely all parts of the seas and to 
exploit the wealth of the oceans to the extent 
posoiblo on the basis of available technology. 

The doctrine of rcs_nullius which was applied in 
regard to land territory enabled stronger nations 
to annex land on the basis of first discovery in 
those aroas which wore not populate* by "civilized 
people" according to the traditional concepts of 
International law. it sooms to bo clear that the 
evolution of the doctrine of common heritage ef 
mankind was to override what in theory was 
considered to bo free for all in the open sea and 
to do away with the concept of appropriation by 
diseovory in ro ga rd to the wealth of the oceans 
in so far as the ra sources of the bed and, the 
aub-soll thereof was concerned. The principle 
of common heritage which is akin to the concept 
of il G JLIL£22£i£is means that the ro sources of the 
sea-bod area belong jointly to all the nations to 
bo exploited for their common benefit which is 
quite different from the concept that each nation 
singly has equal right to explore or exploit the 
son— bo d . if it is argued that each nation has 
such right of access individually, then there was 
no need to develop the principle of common heritage 
because oven before that leclaration, each country 
had at least in theory full right of acoees to any 
part of tho ocean outside national jurisdictions 
and to exploit the resources thereof. It was 
realised that tho concept of open soas in the 
light of modern technological advances would 
benefit only a fow nations because in actual 
practice it would be only those nations who are 
in possession of technical knowhow who would have 
boon in a position to exploit the resources of 
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tht, oca-bod and it was in thi B context that the 
now concept of common heritage of mankind was 
evolved, ttio only way by which this concept can 
bo translated into practice would be to treat the 
resources of tho Area as being under joint 
undivided ownership of all nations as expressed in 
paragraph t of Annex X. If this is so, then the 
activities in tho area havo necessarily to bo 
under offootivo control of the international 
authority acting on behalf of tho entire 
international community and activities by individual 
States or thoir nationals cannot bo permitted 
except when doing so on behalf of tho Authority. 

| I-t would b e soon that whilst lip service has been 
| P add to tho principlo of common heritage in 
j! Article 3 of tho Revised Toxt as well as in 
paragraph 1 of Annex I, the changes brought about 
somewhat unobtrusively in Article 22 road with tho 
(provisions of paragraph 3 and 8(d) of annex I may 
woli bring about a complete negation of- tho principle 
of common heritage. What is now contemplated in the 
Revised Toxt is that thoro should bo an activity 
described as prospecting w hich can be undertaken 
by any State undor certain circumstances and that an 
applicant for a licence for exploration and 
exploitation would have to offer certain viable 
ar./ns for the purpose in respect of one half of 
which tho liconce will be granted. This would 
mean that in practice the applicant would have to 
be a party who already has technical data in its 
possession about the resources of the Aroa . Thus 
! it is only a vary small number of highly developed 
/ States who are in possession of technical data and 
have adequate rosourccs in tho shape of technological 
knowhow and trained personnel who would bo in a 
position to undortako the work of prospecting and 
also to apply for licences. In this manner one 
half of tho entire exploitable areas would bo 
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with thorn as liconcooa of the authority for tho 
entire economic lifo of tho mining aroaa . The 
eoncupt of tho common heritage would thus in f 
actual practice bo coma a dead letter .,- 

The General pat-torn in regard to tho 
activities in tho area In relation to tho roa»urcos 
is sot out in Article 22 of tho Revised foxt which 
is. somewhat different, from what was provided for 
in Article 22 of tho Single Text, 

Undor tho provisions of this article as 
given in tho Revised Toxt activities in tho arcs, 
shall bo conducted directly by tho Authority or 
In association with tho Authority or undo r its , 
control by States parties or State Bn^hrprisoa 
persons natural or juridical which possess tho 
nationality of States parties or are affectively 
•ontrollod by thorn or their nationals, whon 
sponsored by such States . Th is moans that tho- 
activities in the area can bo conduetod in ono of 
thr oe ways, na mely;- 

( 1 ) By tho Authority itself through the 
Bntorpriao in accordance with its statutes 

( doo article 4 1 and paragraph 7 of annex II) j 

(2) . By tho authority in association With a 

State party or ono of i ts nationals na tural 
" or .1 undid cil ns Contemplated in naraarach 9 
of a£nox 1; and 

( 3 ) By Stato parties or State ihtornrlBas or 
~*~borsona natural or juridical sponsore d by 

such States under tho oontrol of tbs ' 

' authority in accordance with the conditions 
specified in annex I. 

This article further provides that the activities 
in tho area shall bo carried out in accordance 
with n formal written plan of work to bo drawn up 
by tho Technical Commission and approved by tho 
Council ( Sou Article 28 cnl ue os (ix) and (x) and 
Article 31 calusos (v) and (xi). 
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Article 23 onjoins the authority to avoid , 
discrimination in the matter of granting of 
opportunities for activities in the area which 
scorns to imply that in allowing Status partiua or 
State Enterprises to carry on activities, there 
should bo no discrimination. It is clarified here 
that any special consideration given to developing 
countries will not ho deemed to be discrimination. 

These two provisions, namoly, Articles 22 and 23 
appear to bo tho only provisions in tho body of the 
itoviood Text which deal with tho quoatlon as to who 
should carry on tho activities in tha aroa, A few 
o'S/'.gostione may now bo made with regard to the 
provisions of Article 22. It would appea r that ell 
the throe methods for undertakin g activities in the 
aroa havo boon put on tho same footing in this " 

Article which does not ap pear* to be quite 
appropriate . Ttiseuggy stod jthat tho primary 
re sponsibillty for the activities in tho area 
should bo that of tho Authority acting through 
the Enterprise in view of tho accepted principle 
that the resources of the aroa vest in tho mankind 
as n whole and have to bo exploited for thoir 
benefit as also tho principle that the authority 
is tho agent of tho international community for 
tho purpose of administration of the Aroa ( See 
^ Articles 3, 4, 6 and paragraph 1 of annox I). If 
| however tho Authority is unable to -undertake all tho 
| activities in the initial stages, then the other 
alternative methods, namely, the authority acting 
in association with a State party or State 

Enterprise or the Authority permitting States , 

,1 parties or thoir nationals to act can be resorted 
to . It is furthor suggested for considerate on 
t hat after a cortain stated nurlod it would bo tho 
I authority only acting through thn -Bniarnri which — 

1 would bo compotont to undertake and carry on 
I activitios in tha aroa. During tho interim period 
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howovor the throo methods indicated above may be 
followo'cL# It would bo swan that the -concept of an 
Interim period has alre ady be on, recognized in 
Articlo 9. of the Rovlsod Text. , 

Iho.' various provisions of annex,. I whish got 
cut tho conditions for activities in tho arai may 
now bo considered. > 

Prospecting ' 

In the first place it may be pointed out that 
a now stage of operations daserihod ,«ub prospecting 
has boon introduced in this annsJIt lift pdditiAh- to 
tho activities of exploration an(j ; ox^citation^;. 

It is significant to, note th at, ip, th a^,interpr option 
plauso (Artiolo 1 clause (ii) ) a Cjivltlos ia tfrg ^ 
a rea has boon oonfina j to exploration gaud ■-*?,<■ - 

exploitation and dooa not obviously iUftludo ;■ 

pr ospecting., In paragraph 3 of tho Apnex, which 
do ala with this matter it is stated tj^tt "tho i( . 
authority shall encourage tlio conduct of prospHopting 
of tho area", Although tho prospector" is to furnish 
cortain under taking to tho Authority in rogar.d^tc \\ 
prospecting and has to notify tho (Authority of - 

broad aro$ or areas in whidh prospanting is 
t tilt o plaoe, tho r o Is no .provision; .for obtaining nf 
any lloonco from tho Authority, j it la. also ati^ulatod 
that prospecting may bo carried out by^moro than 
one prospoctor in tho samo aroa or aroj|f . blmd^nooufly. 
It is not vory clear as to tho nolisfl for , ■ 

prospootlng as a prior stage to o&plorfatlon, b^t 
prospootlng in tho context would Appear to \< 

•ontomplato . a gohoral survoy of tho arOa . Such 
activities should bo undertaken by tho Authority 

iFyTTTf thrn’Uffl-1 TfTp BnftTrp'W RO n-r fry ». h~ 

behalf of tho authorit y. It would bo undesirable 
to leave tho work of prospootlng as a sort of 


froo for all as appo ars to bo contemplated in 
paragraph 3 of tho Annex. In any ovont tho work 
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of prospecting should bo controlled by the Authority 
by moans of issue of licences sotting forth the 
conditions, rules and regulations there for with 
the definite obligation on the prospector to report 
the ro suits of such prospecting to tho Authority. 

The provision of paragraph 3(b) which states that 
prospecting shall not confer any preferential, 
proprietary or exclusive rights on the prospector 
with respect' to resources or the minoreXs, cannot 
offset tho inherent dcfoct in the scheme of 
paragraph 3 permitting almost unrestricted 
prospecting in tho Area which will onablo in 
prnettfco only a fow highly dovolopod countrioe to 
undertake such activities j It may bb added that 
| in regard to prospocting for mineraljs in land, 
prospecting is always dono under ft licon co issue d 
l~Tvv~Hhi! Stato o r tho owner of tho mineral where tho 
■J law recogni gos privato ownership in respect ’ 

, thereof under appropriate terms and conditions. 

Paragraph 12 of Annex I contemplates that 
the authority shall adopt and uniformly apply 
rule a , regulations and procedures for prospecting 
in r-gard to operations, financial matters, 
duration of activities, etc. There is one point 
which requires comment here. It has boon provided 
that the prospecting shall be without time limit. 

This seems to bo on the basis that any party is 
free to do prospecting in any Area at any time but 
if prospecting iB to be dono by a party in a given 
area under a licence then tho period of such 
prospecting should bo specified in tho liconco . 

Furthermore if prospecting is to bo carriod out 
by more than one prospuetor in tho same area or 
areas, it may load to confusion and disputes. The 
best solution appears to bo that all prospecting 
should be dope by tho Authority acting through the 
Enterprise or on its behalf by a liconsoo during 
an interim period. The licences should indicate 
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tho nrua of prospecting and the duration for ■which 
the licence ia granted. It would also he deSil*able 
to give prospecting liconcoe to only one applicant 
at one time, in respect of a particular area.'"' 


Exp l oration and Exploit a tion 


Paragraphs 2 and 4 to 18 of annox I doal 
with the question of the activities in relation to 
exploration and exploitation. It is stated 4n 



paragraph 19 that those provisions shall apply 
also to the Enterprise, oxoopt whoro thoy area- 
ape oifi colly oxoludod. Bioro are ooffthin matters 
the so previsions which roquiafo examination v; 

mgraph 2 it is provided that title to tho 
icrnls shall ri'ormally pass upon recovery of the 
minerals pursuant to a contract 'of exploration and 
exploitation. The provision ia ; ,not vofy cloaf‘. 

If we proceed on tho baeis that -the title to the 
minerals vest in tho mankind as a whole on whoso 


\ 


behalf the authority is to act, the pas sing of 
xuny other person., natural .or -3 Ur ld.i.enl 
would depend on the terms of the contract between} 
the Authority and tho contractor. 


The most important provision which requires 
careful scrutiny is contained in clause (d) 
of paragraph 8 in regard to selection of applicants. 
This is a now provision which was not found iii the 
Single Negotiating Text. This provision 
contemplates that an applicant for ’a' contract' for 
exploration or exploitation is required to indicate 
the co-ordinates of an area of which one half will 
be designated by the authority "as a' contract area 
and alternatively the applicant may submit two 
areas of the same size and equivalent commercial 
value one of which will be designated by the 
authority as a contract area. The implications 
of this provision are that the applicant would 
have to be in possession of the necessary data 


Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 


Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 

which would enable it to indicate viable areas 
exploration and exploitation and one naif of 
such areas will necessarily go to the party whioh 
is in possession of the data* This woul d mean that _ 
one half of all viabl e areas would be exploited by, 

~~ the few hip-hlv developed countries which are in 
possession of technilal data. The remaining half 
would then he left for the Authority to decide 
whether it would exploit the same itself of exploit 
such areas in association with others or give 
contract in respeot of them to other parties. It 
may be noted that the draftsmen of the Revised Text 
| had in view the fixation of a quota or anti-monopoly 
| provision but that is yet to be di Trussed. It may 
I however be stated that even a quota . or. anti-monopoly 
| system would not fully cover the interests of 
j countries other than those which are highly devolved. 

^'-''Having regard to the various principles which are 
( A’ow generally a* tepted and set out in the earlier 
part of this note) it would seem that the only 
alternative in the interest of the international 
community would be to entrust the entire function 
of exploration and exploitation to the Authority 
j itself and even during an interim period the 
j authority should first collate t.he relevant data 
\ on the basis of prospecting carried out by itself 
j or through prospecting licences, and thereafter 
; decide for itself, the viable areas for exploration 
I and exploitation and those which should be made 
\ available for granting of contracts. Applications 
should the n be invited and entertained on their 
own merits. This would be a fair system because 
even here the developed countries are likely to 
get a substantial portion of the contracts by 
reason of their pesstfeslon of technological knowhow. 

Another provision of the Annex to which 
attention must be drawn -is with regard to the 
duration of the contracts. It would be seen "feat 
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paragraph 12(2) of Annex I provides that the 
duration of exploitation should be related to' the 
economic life of the mining project taking into 
consideration such factors as the depletion of the 
ore, the useful life of mining Equipment, processing 
faoilitiee and commercial viability^ It is further 
provided that the total duration of exploitation 
should also be short enough to give the authority 
an opportunity to amend the terms and conditions 
of the contract at the time it considers renewal . 

The practical effect of these provisions would be 
that the contract given in favour of a party would 
continue as long as the mineral deposits in a 
particular area are not exhausted although the' 
authority could revise the terms* and donditiohs of 
the contraot at 'intervals. When this provision ia 
taken together with what is contained in paragraph 
8 it would mean that one half of all 'viable units 
would remain to be exploited as long afl such 
exploitation is profitable for the few highly 
developed countries -who have been granted such- 
contracts. It is suggested that all Contracts^ * 
should terminate at the expiry of a specified 
period when the contractor should hand over the 
equipment and other machinery which is used for j 
such exploitation to the Authority on terms io be_7 
settled. A necessary corollary to this would be to \ 
indicate .the quantity which can be extracted from 
each mining area during the period of the contr act. 
This matter is also closely linked with the 
economic aspects of production as envisaged in 
Article 9 and paragraph 21 of annex I. It may also 
be mentioned that whilst determining the areas to 
be exploited from time to time and in giving of 
contracts the Authority should keep in view 
several factors namely: (a) Economic effects of 
Exploitation; (b) the progressive increase of 
activities by the Authority itself in undertaking 
exploitation directly through the Enterprise 
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leading to exclusive activities by the Authority 
itself and (c) Provision for making available 
certain areas by developing countries in the future 
when their technical knowledge advances. The 
provisions of paragraphs 8(d) and 12(2) of Annex I 
are incompatible with these considerations. 

a GO HO M IG BPPBCTS OF EXPLOITATION OP MIMERALS OAF 


On the basis of available technical data 
on the mineral resources of the international 
sea-bed area, it appears that when such mineral 
resources are extracted, processed and . marks ted , 
it is bound to have some effect on world markets 
in regard to such minerals. It has been noted that 


the type of mineral which is to he found in the 
sea-bed is also available in land-based mines and 
in the continental shelf. The land-based mines 
are mostly in developing countries who 


foreign exchange by exportat ion of such minerals. 

It is anticipated that once the mineral extracted 
from the international sea-bed area is available 
In the market the prices of land-based minerals ma.y 
fall as a result of the laws of supply and demand 


and to that extent the exporting countries of such 
minerals are hound to suffer by reason of adverse 
effect on their economy. 'Hie consuming countries 
in regard to such minerals would naturally benefit 
from the availability of such minerals in larger 
quantity from the international sea-bed area. It 
has therefore been advocated that the activities in 
regard to extraction of mineral resources from the 
International sea-bed area should he so conducted 
ao to protect the interests of exporting countries 
of the land-based material, but, at the same time 
take into account the interests of the oonsumer. 

It is in this background that the provi alone of 
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Article 9 of the Revised Test have been formulated. 
The thred main principles are embodied in paragraphs 
1, 3 and 4 of Article 9 which may be formulated as 
follows s- 

(a) The activities, in the area, shall be conducted 
in such a manner as to foster the healthy 
development of world eoonofiiy and a balanced 
growth* in- international trade; 

(b) The activities should increase availability 

of resources to meet world demand; and 

(c) Such activities shall not' be ao conducted"'' 
as to have adverse economic effects 1 of a 
substantial decline , in, the r mij^ral export, 
earnings of developing countries for wS'cuT 
export revenues' for the sai*b type of 
mineral as exploited In the, area represent 
a significant share of their grqes domestic 
products or foreign 'exchange earnings. ■ 

In order to achieve those objectives paragraph 4 
of this article contains certain provisions which 
may bo summarized as follows 

(a) To facilitate the growth, efficiency and. 
stability of markets for the class of 
commodities produced from 'the area at prices 
remunerative to producers and' fair to , 
consumers, through existing forums or 

new arrangements or agreements tilth the 
participation of all affected, par tie s 
including the Authority; 

(b) A compensatory system of economic adjustment 
assistance to off -sot the adverse effects? 
on developing countries; 

(c) During an interim period of twenty years 
which may be extended by ahother five years 
beginning on 1st January 1-980 or immediately 
upon tho commencement of commercial production 
under a contract, whichever comes earlier^ 

the authority should limit, total production 
in the ayoa so as not to exceed the precepted 
cumulative growth segment of the fiiekle 
market during- that period. 

The cumulative growth segment is' to be 
determined in accordance with palagra'ph 21 of 
Annex I which provides that the base "for the 
purpose of computation shall be the highest annual 

I 

world demand during the throe year period, 
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immediately preceding the commencement of the 
interim period. After the base figure is 
determined, the rate of increase projected' for the 
interim period of 20 to 25 years shall he the 
average annual rate of increase in world demand 
during the twenty year period prior to the entry 
into force of the Convention subject to a minimum 
increase rate of 6% per annum. This means that the 
rate of production from the international, sea-bed 
area is to be determined during the interim period 
of 20 to 25 years on the basis of a projected 
demand and the available supplies ; from other 
sources. For the purpose of the projected demand 
the highest demand during a period of" three years 
prior to the commencement of the interim period 
is to bo taken as tho base which is to be increased 
annually on the basis of tho average) increase 
during the twenty years prior to the coming into 
force of the Convention, but subject to a minimum 
rate of increase of 6 % per annum. The' projected 
demand for tho purposu of calculation, particularly 
tho prescription of the minimum rate ' of . 6$ may not 
bo appropriate, particularly because the demand 
for mineral is bound to vary during a period of 
20 to 25 years and it cannot always bo presumed 
that tho demand for a particular category of mineral 
will increase . Furthermore tho growth segment 
of the nickle market cannot always provide the 
guide for all minerals. There is one sentence in 
* cause (ii) of paragraph 4 of. Article 9 which is 
not very clear and this provides that production 
To vo Is under ayi sting contracts shal,! not he 
affcctod by the interim limit, but shall be included 
in the calculation of the stated production limits. 
In the first place there cannot be any existing 
contracts between the Authority and, any o.ther 
party prior to the coming into force of tho 
Convention. Consequently the quostion of production 
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levels under' existing contracts in this clause 
seams to be inappropriate arid furthermore there 
seems' to bo no reason for making an exception In 
regard to any contract so far ah production limits 
are concerned. The provisions of paragraph 21 of 
annex I do not therefore seem to be appropriate. 

It would be seen that Article 28 clause (ix) 
empowers the Council to adopt neoess&ry and appropriate 
measures to protect against adverse economic effects 
of exploitation of the saa-bed resources and 
Article 30 paragraphs 3 and 5 empower the Economic 
and Planning Commission in consultation with various 
other competent organs to review the trends of and 
factors affecting supply and demand and prices of 
raw materials which may be obtained from the area 
and to investigate into situations and make 
recommendations thereon upon its attention being 
drawn by any developing oountry to the fact that 
the activities in the area are likely to lead to a 
substantial decline in its mineral export earnings. 

Now if the production limits are to be rigidly set 
under the provisions of clause (ii) of paragraph 4 
of Article 9 read with paragraph 21 of Annex I, , the 
abo ve functions of the Economic a nd planning 
Commission would be redundant during the Interim 
period. 

Whilst the general principles embodied in 
Article 9 paragraphs 1, 3 , 4(A) and 4(iii) maybe 
considered appropriate, clause (ii) of paragraph 4 
definitely requires reconsideration. It is 
suggested that so far as clause (iii) of paragraph 
4 of Arti-cjbe~9 is "coTOgraed , ~the compensatory system 
envisaged therein Bhould be ela.borA.tad. in so far 
as clause (ii) is concerned , the sy stem of 
production control should be welcome but instead 
of laving down a rigid formula, i t would be 
preferable if the production limits on a three 
year basis is determined by the Council on the 
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advice of the Economic and Planning Commission in ^ 
the ooutext of Article 30(3)» 


OTH-rKR RELATED ACTOT IJIgS 


The other related activities in the area are 
scientific research. transfer of teohnology and 
protection of marine' environment. Scientific 
""research is the subject matter of Article 10 which 
provides that the Authority shall promote and 
encourage the conduct of scientific research in 
the area. It is further provided that the 
Authority may itself conduct scientific research 
in the area and may enter into agreements for 
that purpose. Scientific research being a matter 
which is to be conducted for the benefit of mankind 
as a whole Bhould appropriately be undeStafcen by 
the Authority or under its auspices, it would he 
seen that one of the functions ertteusted to the 
technical Commission under Article 31 is to make 
recomme ndations to the Council with regard to the 
carrying out of the Authority's functions with 
respect to scientific research and transfer of 
technology. It is suggested that Article; 10 should 
be amended to provide that the scie ntific research 


shall be carried out by the authority acting by 
itself o r through agreements entered int o, -‘for the _ 
purpose, so that stota* nm-ties do not carry on — u 
such activities on their own. Article 11 should 
also be amended to provide that the tra nsfer of 
technology should, be done through the authority as 
~na the position in the Single Text. In jjegard to 
the protection of the marine environment , the 
functions are vested in the authority under 


Article 12 and as a consequence provision }ias been 
made for the technical Commission and me Bulea and 
Regulations Commission to act in the matter 
(See Articles 31 and 32). 
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THg AUTHORIH 




Articles 20, 24, 25, 26, 27, 28, 29, 30, 31, 

32, 33, 41 and 42 are the main provisions of ttie 
• Bevised Text on this topic. Article 20 establishes 
the international sea-bed authority with the 
membership, of all States parties to Iftre Convention 
and Artiole 24 enumerates the various organs of the 
authority, namely,- an Assembly, a Obii&cil, a Tribunal, 
a Secretariat, the Enterprise and sue ifsub sidiary 
organs as may be found necessary'. Article 25 ! ! ‘ 

prescribes the oompoaitlcm of ■ thb Assembly 
■ — ann aieting of all the awmbers of the authority . 

The Assembly is to meat in regular arsrtirftione 
year and in suoh special sesaiohi as may be convened 
with each member having one votei The quorum, the 
^voting procedure, as also the requisite majority 
needed for decisions on questions of substance or 
procedure have also been set out in this article. 
Attention is invited to paragraphs 8, <5 and 11 of 
this article. Paragraph 8 which provides that any 
decision of the -Assembly on any iranortph t questions 
of s ub stan ce shall come into effect hinty calendar 
days following the Session in whioh it was adopted, 
but, if one third of the members of the authority 
plus one give notification of their objection to 
that deoislon, the matter has to be reconsidered 1 ' 
by a special session unless the deoiaion itself 
had been reached on a consensus.'-'- Thirf provision is 
new and was not found in the Single Text. Paragraph 
9 states that when a matter of substance comes up 
'for voting for the first time, the President may 
and shall if requested by at least fifteen 
representatives defer the question of taking a vote 
on such a matter for a period not 'axes Sdlng five'' 
days. This provision is also ne-wr'i Par&gr&ph 11 
provides for voting being deferred on toy matter 
pending reference to the Tribunal for an advisory 
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opinion on the legality of tho proposed action if 
a request is made to the President supported by 
not less than one fourth of the members of the 
authority. These provisio ns require scrutiny.. 

Article 26 which sots out the powers and 
func tions of the Assembly d o scribes it as a supr eme 
organ of the authority Tiavlhg the power to prescribe 
tho general policies on any questions or matters * 
within the compotonco of the authority by adopting 
"ro solutions' ancT making recommendations” She powers 
of the assembly are enumerated in paragraph 2 of 
this Article which include the question of 
asse same nt of the contributions of States partied 
to tho administrative budget of the authority* 
adoption of financial regulations of the authority 
upon tho recommendations of the Council aficl 
adoption of criteria, rules, regulations and 
procoduro for tho equitable sharing among States 
parties of financial and othor economic beiBfits 
derived from tho activities in the axc-a. It would 
be soon that decisions on all. important financial 
questions are to be taken by the Assembly which is 
the representative organ of the member States. 
Paragraph 3 of this article is important and needs 
to bo considered. In that paragraph it is stated 
that in exercising its powers and functions the 
Assembly shall have particular regard to Article 24 
paragraph 4 which provides that the principal organs 
of the authority shall avoid taking any actions 
which may impede the exercise of specific powers 
and functions entrusted to another organ. It may 
bo stated that in the Single text Article 26(3) 
had provided that the residual powers would be 
vested in the Assembly which has now been omitted 
from -tho Revised Text. Tho provisions of paragraph 
3 of Article 26 have also to be considered in 
relation to the powors and functions of the Council 
and in the context that tho Assembly is the supreme 
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organ of the Authority. Although it is desirable 
to prevent any conflict between the various organs 
of tho authority in the discharge of 'their 
respective function s, i t is for co nsideration whothe r 
the Assembly as the -supremo organ of 'the authority 
and being the only body on which all the members 
are represented, should b o given some power of general . 
control ove r tho activities of other organs. 

Artiele 27 proscribes the composition of the 
Council which is to be the oxecutive organ of the 
Authority. Tho Council is to moot as often as the 
business of the authority may require but not lass 

. - • r ;• v r ' ■ 

than three times a y oar and decisions on important 
questions are to bo taken by a majority of two-thirds 
plus one of the members present and voting, ^flxilst 
decisions on the other questions are t’6 be taken' 
by a majority of the members present' 'fehd voting.' 

Tho powors .and functions of tho Council are set' out 
in Articlo 26 and one important matter to which ' 
attention may bo drawn is contained la paragraph 1 
of this Articlo which states that the Council sha ll 
have tho power ' to proscribe the 'Specific policlos' 
to bo pursuod by tho authority on any Questions 
or matters, within tho competence of the authority 
and in a manner consistent with the general policies 
pro scribed, by the Assembly. -. The, ■proViSlo'hs of’ihia 
paragraph may result in some overlapping of powers 
between the Assembly and tho Council.- The specific 
powers and functions entrusted to; the Council 'aro" 
enumerated in paragraph 2 of this artiblo from' which 
it would, bo seen that its main functions aro in 
regard to control of activities in the aroa, for 
example, clause 6 of this paragraph provides for 
tho Council to transmit to tho Assembly the reports 
of tho, ItojtoEpr.iiHa. with, its raeommsndatfims, clause 
8 empowers the; Council to issue gsnorte-l polloy- ‘ 
directives .to, .the > Sntarprisd , r dauso 9' feuthbriWe' ' 
it to approve on behalf of tho authority formal 
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written plan of work for conduct of activities in 
tho area-. Clause 10 empower s the Council to 
exorcise control over tho activities in tho area, 
Clause 1 1 enables tho Council to adopt necessary 
and appropriate measure e to protect against adverse 
economic effects of exploitation of the resources 
ot the area and Clause 13 contemplates a rovlow by 
the Council about tho colloction of all payments 
to be made by or to tho authority in. connection with 
i.hu operations. The Council Is also ompowerod under 
clause 12 of this paragraph to adopt and apply rules, 
■regulations and procedures recommended by the Rules 
and Regulations Commission. 

The Revised text oontomplatos constitution 
of throo organs of tho Council, namely, an Economic 
and Planning Commission, a Technical Commission and 
tho Rules and Regulations Commission. The Economic 
and Planning Commission, whoaa constitution 'and 
functions aro given in Article 30, is to bo composed 
of oi$itoen exports appointed by the Council. Its 
main function appears to bo to review tho trends 
of and factors affecting supply, demand and prices 
of raw materials which may bo obtained from tho 
area. Tho technical Commission composed of fiftoon 
members having oxperionco in tho management of 
mineral resources, oooan and marine ohginooring, 
etc., whose powers arid functions aro enumerated 
in Article 31, is concerned with scientific rossarch, 
transfer of technology, supervision of operations 
with respect to activities in the area and r taking 
of action in relation thereto. The Rules and 
Regulations Commission which is also to compose of 
fifteen members is. mainly concerned with the 
tormulation of rules and regulations and in 
assisting tho technical Commies ion in preparing 
asseasments of, the environmental implications of 
activities in the area ( So® "Article 32). 
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The constitution and powers of tho Tribunal 
as woll aa tho procedure to ho followed aro 
contained in Articles 33 to 40 which would bo 
separately discussed. 

Artiolo 41 provides for tho establishment 
of tho Enterprise as the organ of the Authority 
for conducting acti-vitios in the area direotly on 
behalf of tho authority. Its general powers 
and functions are set out in Annex II, It is 
provided therein that tho mombors of the Enterprise 
aro the, f members of tho Authority, The Enterprise 
has boon givon a separate international legal 
personality and it is provided that the Enterprise 
shall not bo liable for the acts or obligations of 
tho authority nor would the authority be liable for 
the acts or obligations of the Enterprise . The 
Enterprise however is to aot at all timos subject 
to tho policy direotivos and control of the Council 
which is the executive organ of the Authority. 

Dae composition, powore and functions of the 
Enterprise have boon separately provided for in 
Annex II as it iB tho commercial venture of the 
authority. Tho structural pattern envisaged for 
tho Enterprise seems to bo on the samo lines as 
government undertakings, corporations and companies 
which aro wholly owned by Covornmant and oporatod 
for commercial purposes. Such undertakings, 

•orporations or companies are generally treated as 
soparato entities and not part of the Government 
as such, oven though under the ownership, supervision 
and control of tho Government concerned . Hero the 
same pattern is followed with the Enterprise having 
its own board of management, its executive and 
technical staff and its separate finanoes. Under 
its statutes given in Annex II the Enterprise ia to 
have a Governing Board like government companies 
under various municipal legal systems ro sponsible 
for the conduct of tho operations of the Enterprise . 
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Tho Governing Board is to have thirty six members 
elected by tho Assembly. The principal officer of 
tho Enterprise is the Director General who 'is to bo 
appointed for a period of five years. Ho is the 
Chief Executive of the Enterprise and- shall conduct 
operations under tho diroction of tho Governing 
Board . Bio provision however of making the 
Director General as tho Chairman of tho Governing 
Board docs not appear to bo appropriate, because 
tho Chief Executive who has to work under tho 
directions of tho Governing Board ought not ,to bo 
its Chairman. ■ Die financial pattern of tho 
Enterprise is providod for in paragraph 6 of tho 
annex which status that tho funds Of ^tho Enterprise 
shall oompriso of :~ 

( 1 ) Amounts determined from timo to tlmo by tho 
Assembly out of tho Spooial fund; 

(2) Voluntary contributions ffi&do by. -State s ; 

( 3 ) Amounts borrowed; add 

(4) Other funds made available to the Enterprise. 

It is significant that clause (d.) of this paragraph 
states that tho funds of the Enterprise shall be 
kept separate and apart from thoso of. tho authority 
which is consistent with tho general pattern of the 
Enterprise having a ssparato identity. As regards 
its functions, paragraph 7 of Jnnox II clearly 
provides that' tho Enterprise shall bo tho organ ^ 
responsible for activities in the area carried out* 
directly by the authority and it shall carry out 
'activities including scientific research and 
promotion thereof. There is one matter which needs 
to bo considered that is whether there is any 
inconsistency in describing tho Enterprise as an 
organ of tho authority and at tho satio timp. giving 
it a separate juridical personality vplth its own 
Governing Board, its executive,, its separate 
finances, and tho provision for exclusion , of 
liability of the authority in regard to tho act3 
and obligations of the Enterprise. 
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The Secretariat whose composition powers 
and functions arq provided for in Articles 42 t.o 
45 is to-be he ado .d by a Secretary Goikjr.al to be. 
appointed by the Assembly up.or; tho recommendation 
/ of the Council. Tho; provisions of those articles 

do not appoe.r to need much scrutiny. 

On ah analysis of tho composition, powor-s 
and functions of the various organs of the i 
authority, ,as contained in tho Rovisod^.Toxt with, 
tho. exception of tho Tribunal, it so Gins that there 
aro only two questions which nood consideration, 
naraoly:- 

- — (1) Whether there aro any areas on which tho 

powers of tho -Assembly and' tho Council' may 
overlap and whether tho la so mb ly should -bo 
givon, any control ovor tho activities or. 
tho other organs of tho authority; and ,; ' fl 

(2) Whether tho constitution pOwertf 'and functions 
of tho : ‘Enterprise as, a eop&ra.tp :entity as 
envisaged in annox II is consistent with 

tho boneupt of tho Enter. »riso bo ihg an organ 

of tho -authority itself, 

nmol 

Thoro are four aspects concerning finance 
which would no d to bo studio d in regard to Part I 
of tho Convention, The so are as follows 

(1) General Budget concerning income gj^d 
expenditure of the authority; 

(2) finances concorning tho activities of 
the Entorpriso; 

(3) financial arrangements to bo made with 
■tho Contractors; and 

(4) Determination of the allocable surplus anffl 
distribution thereof among mombor Statog. 

In reg ard to the first matter, it is obvious 
that tho. initial, f inane og. of the .anthar-i tv wop^ d have 
to come from contributions of mombor &tatos. Ihis is 
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clearly contemplated in paragraph 2 clause* (iv) of 
Article 26 which provides that one of the* powers 
and functions of tho Assembly shall bo tho assessment 
of contributions of States parties to thh administrative 
budget of tho authority' Ih accordance with ah agreed 
general Assessment scale until the authority shall 
have sufficient income for mooting its administrative 
expense a . In addition voluntary contributions and 
borrowing subject to the financial regulations that 

may bo adopted by tho Assembly under Article 26 is 
also contemplated in Art . *lo 50 . The financial 

pattern also procoods on tho basis that at some 
stage tho authority would havo sufficient income 
of its own arising from activities in tho, area 
including any oxooes of tho revenues of tho 
hint orpr iso over its expenses and costs ( !3oo Article 
46 and Article, ,26(2)(iv) ). It is also ^Loar 
that until suCh timo *\s tho Enterprise is in a 
posit 3 on to undertake all activities of ..exploitation, 
nnd exploration the bulk of tho revenues of the 
authority would need to come from contractors by way 
of payment of royalties and licence foos*. 

As regards tho expenses of tho authority 
there is to bo an annual budget which is required 
to bi* pansod by tho Assembly (See Articles 47, 48 
paragraph 1 and Articlo 36 paragraph 2 ciauso (vl)). 

As regards tho financ es of tho Bntorprlso 
the matter is provided for i n annex II paragraph 6 . 

’mis providoo that tho funds ..of tho- Enterprise shall 
comprise of:- 

(i) Amounts -allocated from time to time 

by the Assembly out of the Special fund; 

(ii) Voluntary contributions mado by States 
parties; 

(iii) Amounts borrowed by the Enterprises; and 


Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 



Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 



(tv) 


Other funds made available to the Enterprise 
including charges to enable it to commence 
operations as soon as possible. 


It may however be pointed eut here that amounts 
to be allocated from special fund may not be so 
readily available in the initial stages and that is why^. 
provision has been made for other funds in paragraph 6 
of annex II to enable the Enterprise ta commence 
its operations as soon as possible. 5here is nothing 
in tho annex which gives any' guide regarding the 
expenditure to be incurred by the Enterprise and how 
the hot income of the Enterprise -is to bo determined for 
the ' purpose of allocation of the surplus pursuant to 
paragraph 5( e ) of annex II . 

As regards the fi nancial arra nge manta with . 

the eontrnetors paragraph 9(d) of annex I 1 b the_ 

~ applicable pro via:! on', fho suggested contents of thie^ 

0 ub-pr.ragraph are set out in two alternative forme id 

tho Spocisl appendix. which, is attached to the Eevieed 


Toxt . 

So far as tho allocation of surplus which 
would be available for distribution among member 
States, Artiole 26 contemplates that the Assembly should 
de*ido upon, the adoption of criteria., rules, regulations 
and procedures for tho equitable sharing amori^ States 
parties of financial and other, economic benefits derived 
from activities in the area*, l a also rtfleotod in 

Paragraph 2 of Article 49. ;■ ; . 

Considering tho various provisions of, the 
Rovisod Toxt on financial aspects, it seems that thoy 
Wi\ild r inquire a good deal of rodWofting' and revision. 

Ih tho first place it is suggested that tho financial 
previa 1 one in tho body of tho Convention ( Articles 46 


to 50 of the hr-. vised Toxt) should clearly spell out 
the fpllowifjg position*.- „ . 


(a) 


Oho Assembly, shall establish, tj^ ® nor al 

furid ’of the aUthority to which bhuula be 
credited tho contributions received from 
member States and revenues derived from the 
operations in a. tho area including licence foes. 
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royalties and the amounts tra.ns for rod 
by tho Enterprise in accordance with its 
etatutuos; < 

(b) Tho general funds can bo drawn upon for 
mootin', tho expenditure of tho authority 
and *ita various organs, except tho Enterprise, 
in accordance .with tho budget approved by 
tho Assembly; 

(e) A special fund may be created with 

voluntary contributions by raombor States and 
borrowings. This may bo dravrn upon undor 
t’.o directions of tho Assembly for tho 
purpose of giving advance to tho Enterprise 
" and tompofary advanoo to tho gonoral fund 
of tho authority If roquirod; and 

(d) Tho available ’ surplus in tho general fund 

after meeting tho expenses of the authority 

mid prevision for sufficient ro®ervo a,s also 

provision for repayment of borrowed amounts , 
with intorost should bo made available for 
distributing amoiv member ' States in aocordriioo 
with the' pr:’ neiplora to ba -formulated by the 
A&OQmbly. Tho principles,, so formulated 
would take into account the contributions 
made by each mo mb or State towards tho budget 
of the authority in t' e initial stags s 
and the needs Of developing coTtntrios 
including land locked States. 

In annex II which deals with the finances, 
of tho Enterprise, which are to be kept scon.ra.to- 
from tho gonoral funds of the authority-, paragraph 6 
whi#h sots out tho composition of the funds’ Of- the 
gate rnr iso may bo said to bo by and la : fgo appropriate* . 

T wwover provision should bo made' “regarding tho 
expenses t a bp incurred by tho Enter ari-so under its 
separata budget and the rulos for- dotbthnlnation of its 
profits for arriving at tho surplu : which is to bo • 
transferred to the general fiund of the authority. 

'this would h» doubt bo done after mating provision 
for adequate' reserves for tho work of; the Bntorpriso 
and provision for repayment of loans with interest. 

In so fra? an paragraph 9(d) is concerned 
regarding the financial arrangements With tho 

n^ucijgr$, the provisions bf bdth, ksltornativo A 
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and alternative B sot out in tho Special appendix 
nan only bo reviowod after a dooiaion is made with 
rogerd to prospecting operations , tho applicability 
of paragraph 8 of annex I and tho poriod of duration 
of a contract. For example if prospecting is to bo 
carried out on behalf «f tho authority and under its 
licence, different considerations will apply from 
prospecting being done by on oporator entirely on 
its own ■sdiich is at preoont contemplatdd under tho 
provisions of annex I of tho Rovisod Text and on which 

basis it is provldod ih tho Appendix that tho expenses 

of prospecting will not bo taken into ao count . Further- 
more , duration of the contract , is an important factor 
in making of financial arrangements with Hxe. contractor. 
Whilst there can bo no objection claus es 1 and 2 
of paragraph 9(d) as given in part A of tho special 
Appendix, it would bo futile to go into the deta ils 
without first ranching a consensus on the substantive 
aspects of the matter in Annex I regarding prospecting, 
applicability of paragraph 8 and the period of tho 
contract. 



Articles 33 to 40 of the Revised Text. deal 
with the question o f Settlement of disputes. These 
provisions correspond . to Artioles 32,33 and 57 to 
63 of the Single Text, The statute of, the Tribunal 
is provided for not in the main body of the text but 
in Annex III, presumably because the Tribunal is to 
function as an independent authority and also on the 
pattern of the statute of the International Court 
of Justice. 

The scheme envisaged for settlement of 
disputes in these articles is that if any dispute 
between States parties arises regarding interpretation 
or application of the Convention regarding activities 
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in the sea-had. area, the parties to the dispute 
shall first seek a solution through consultation, 
negotiations, conciliation or other such means 
of their own choice, The modalities for these 
methods of settlement ..would, no doubt be in 
accordance with the appropriate provisions of the 
Convention, 

If the dispute however has not been resolved 
within one month of its commencement, .Article 33(2) 
provides that any party to the dispute may 
institute proceedings before the Tribunal unless 
the parties, agree to submit the dispute to arbitration 
In accordance with Article 40 of the Convention. 

Article 4Q provides that if the parties to a dispute 
ao agree lAioy may submit the dispute to an Arbitration 
Commission composed of throe members, each party 
to the dispute appointing one member on the 
Commission, whilst the Chairman is to be. chosen 
by common agreement between the parties,, failing 
which ho is to be appointed by the President of 
tho Tribunal, The procedure to be followed in 
the arbitration vrould probably* bo regulated by the 
provisions of the part of tho Convention dealing 
with Settlement of Disputos, Attention however 
must be drawn to paragraph 3 of Article' 40 which is 
not to bo found in the Single Text. This providos 
that any of the parties to a dispute or the authority 
may prefer an appeal from tho decision of tho Arbitration 
Commission on any question of law arising out 
of such disputes. This is somowhat of a' novel 
provision which is inconsist ont with tho concept 
of arbitration taking place by agreement of parties 
and it virtually brings in tho compulsory 
jurisdiction of tho Tribunal through tho back door. 

Tho compulsory jurisdiction of tho Tribunal 
is contemplated in throe categories of oases, 
namely. 
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(1) When ally dispute arises between States 
parties concerning the interpretation or 
application of the Convention relating to 
activities in tho international soa’bed area, 

when such dispute has not boon settled 
through consultation, negotiations, 
conciliation or other suoh moons. of thoir 
own choice within one month -of its oo rumen cement 
and when the game has not bo on., ref or rod to 
arbitration; 

(2) Any disputes botwoon States parties or botwoen 
a State party and a national of another State 
party or between nationals of different State 
parties or between a State party or a national 
of a state party and tho authority or the 
Jtotorpriso oonoorning the' conclusion of any 
contraot, its interpretation or application Or 
other activity in the area which has arisen; 

(3) A dispute wherein a State party questions the 
legality of hoaouros taken by any organ of 

tho Council or of tho Assembly on grounds of a 
violation of the provisions of tho Convention 
oonoorning the international seo-bed area, laolc 
of jurisdiction, infringement of- any fundamental 
rule of procedure or mlauso of power. 

In addition to the above, thQ Tribunal may 
ruidor advisory opinion at tho roqUogt"of any organ 
of tho authority and decide disputes in matters 
arising out of Artiolo 44 concerning tho performance 

of their duties by tho Secretary General and the 
staff* 

The fLjfBt mat tor to be considered in regard to 
the jurisdiction and competenoe of tho Tribunal 
io whothor n compulsory proooduro is acceptable in 
regard to octtlomcnt of disputes between States parties 
to tho Convention as envisaged in clause (a) of 
paragraph 1 of Article 33 road with paragraph 2 of 
that Article. The further question which needs 
clarification is whether there should bo a aeparato 
foruxa for settlement of disputes for interpretation 
of tho Part I of the Oonvontion. 

Tno second question relates to settlement of 
disputes botwoon States parties or a State party 
iU J B JUVfclf01ua of 'bother State. party or between 
nationals of different States partios or botwoon 
a State party or a national or a State party and tho 
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authority or the Enterprise in regard to any 
contract or its interpretation- or application or 
other activity in the area as envisaged in 
Article 33(h). Reference of a disputes of this 
nature would seen to be quite appropriate bocause 
they arise out of a contract and the parties to 
the contract, over, though they may bo States, would 
he doomed to have agreed to a compulsory settlement 
procedure when they apply for and ore granted 
contracts regarding activities in the area, 
ihirthexmoro when the authority or any o:f its 
organs are involved in the dispute, it is all the 
more appropriate that such disputes should be 
sot tic d by a Tribunal. Tho provision giving the 
right to an individual to approach tho Tribunal 
might have boon .'open to some objection, but 
there would be no substanco in principle behind 
auoh objection -having rogard' to tho provisions of 
Article 35 which requires tho sponsoring State 
of the natural or Juridical person to interval a 
when proceedings before the Tribunal hnyo boen 
instituted by an individual, namoly, a .natural 
or Juridical person. 

Thcro should also bo no difficulty in 
necopting the position that tha Tribunal should be 
competent to give advisory opinion at tho roquoat 
of an organ of the authority end also with ragard 
so settlement of disputes arising out of tho 
provisions of Article 44- boonuse they concern the 
officials of the authority and their position ought 
to be safeguarded by means of recourse to a judicial 
authority like the Tribunal. 

Tho provisions of Article 36 road with Clause 
(c) of Article 33(1) would require consideration. 

The provisions of tills article enable a, Stato 
party so question the log all ty of measures taken 
by any organ of the Com*. oil or of the Assembly 
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within one month of the publication or notification 
of the decision on grounds stated therein, namely, 
violation of the provisions of the Convention, 
lack of juri sdiction, infringement of fundamental 
rules of pi' cedure or misuse of power and the 
Tribunal is given on such a complaint to declare 
the decision as void and also to determine 
measures to redress any damage caused. It is a 
raattor for consideration whether the decision of 
the Assembly which is composed of. representatives 
of. all member States should be subject to the 
control of the Tribunal., in this fashion which may 
nullify or delay tho action token . by a 'representative 
body like the Assembly, In so far as other organs 
of tho authority aro concerned,' although there may 

■ • f 

not bo tho same' objection to the jurisdiction of 
the Tribunal in scrutinizing their actions, the 
matter needs to bo carefully considered. 

Article 36 also onablos any national of a 
State party to bring a , complaint before the 
Tribunal with regard to decisions of various 
organs of tho Authority directed to that person 
or in the case of a person conducting or seeking 
a contract to conduct activities in the area or 
a decision which is of direct coneorn to that 
porson. Hero, the authority may request or give 
opportunity to the sponsoring State to participate 
in tho proceedings. Nevert heless the matter 
t o bo consid ired is whether it 13 qppropriatc~To~ > 
sub loot the decision taken by any organs of the 
authority to a .judicial chock which may unduly 
interfere with the functi oning of tho organs of 
tho authority and in any event may hold up or dolcy 
appropriate actions by those o rgana. 

Article 37 provides for tho cnforcibil:' ty 
of the judgements and orders of the Tribunal 
which are tu bo final end binding. Article 33 
empowers tho Tribunal to adopt provisional measures 
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and Article 39 enables the Tribunal to seek the 
opinion of any organ of the Council' regarding 
an issue falling within its competence. Those 
provisions arc unobjectionable if the tribunal's. 

compulsory jurisdiction is accepted in principle. 

The composition of the Tribunal consisting 
of eleven independent judgos end the matters 
concerning the method of their appointment, 
qualifications, tenure of offico, removal, 
filling af vacancies etc. are provided for in 
paragraphs 4 to TO of Article 33. These provisions 
are also not objectionable and are elaborated 
in Annex III containing' the sbatutb of "the sea-bod 
dispute aottlomont system* paragraphs 2 Ho 4. 

Turning now to annex III there.: is one 
important matter to which attontion, hajst to bo 
Invited. Although there is no provision In 
the body of tile Revised Toxt, annex III in 
paragraph 7 statos that special chambers shall 
exercise tho contentious jurisdiction of the 
Tribunal in any ease in Which cither party 
requests that a special chamber shall bo 
established and exorcise such jurisdictio n. Th o 
_ special chamber is like an Arbitral Commission^ 

except that tlie nachinory of the spoclul chiimbcr 
con be sot in motion at tho request of any party 
to a disputo. As has already been, seen that 
■article 33 of tho Revised Toxt provides for 
compulsory jurisdiction of the Tribunal in the 
categories of cases enumerated therein and such 
disputes aro to be dot or mined by a bench consisting 
of not loss than seven .members of the Tribunal as 

por tho provisions of paragraph 5' of Article 33 
and paragraph 2 of annex III. But, what paragraph 7 
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of the Annex provldos ia that in regard to flatters 
covorod by clausos (a) and (b) of Article 33(1), 
a seven member Tribunal can be replaced at the 
option of a party by a three member special 
chamber, one of vdiom is to be nominated by each 
party and the third member by agreement of parties 
or by the President of the Tribunal, Such a . 
provision would appear to be wholly inappropriate 
as it glvos a party to the diaputo an unilataral 
choice in the natter of the selection of the forum. 
It nay bo added that a provision for special 
chamber would not be inherently objectionable if the 
choic o of that forum i a made dependant !on agreement 
of both the parties to tho dispute and a provision 
to that effect is also incorporated in tho main 
body of the Convention, Tho remaining provisions 
of annex III contain matters of detail about tho 
functioning of tho Tribunal including: procedural 
mat tors basod on the provisions of Articles 33 to 
39 of the Revised Toxt. 

IRTERPRBTATT ON ; 

.Article 1 of the Revised Toxt which provides 
the interpretation for some of tho terms used in 
the Convention, contains two important changes in 
Glauses (ii) and (iii) as comparod to the Single 
Text, both of which need to bo examined. In the 

-^Uhiia_Toxt the term actiyjti os j n the a raa £ qx the 
purposes of tho Convention was defined to moan 
"all activities of exploration- of the area nd of the 
exploitation of its resources cb well as other 
associated activities in tho are a, includin g 

._£2i^i£il^£££.o h "‘ In tho ^Baa Sa S^thc term 
now moans "all activities of exploration for and 
exploitation of tho resources of tho area". Tho 
omission of tho expression "other associated 
activities in the Area" found in the Single 


Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 



Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 


- 40 - 

Text is significant in the context of Articles 5* 

6 and 7 and para 3 of Annex 1. It would bo soon 
that in Annex I an activity described as 'prospecting 1 ' 
has bocn providod for apart from exploration and 
exploitation and if tlio tern "activities in the area" 
lino to be interpreted according to article 1 of tljc 
Reyisod IE ext tAon it a, ay follow that in regard to 
prospecting tho provisions of Article 7 which 
stipulates that tlio activities in the area shell be 
carried out for tho benefit of mankind as a whole 
or the provisions of Article 9 Clauses (i), (ii) 
and (ill), the provisions of Article 12 with regard 
to protection of the marine environment, the 
provisions of Article 13 in regard to protection of 
human life, tho provisions of Artielo 16(1) in 
regard to accommodation of activities in the area, 
the provisions of Article 17 in regard to responsibility 
-uid liability for damage, the provisions of Article 18 
in regard to participation of dovoloping countries, the 
provisions of Article 21 regarding tlio rolo of tho 
authority, the provisions of Articles 22(1) and 23 
with regard to tho' functions of tho authority and 
Artielo 31(5) in regard to the powers of tho 
technical commission. Apart from, this it would be 
seen that Article 1 is not merely a definition 
clause, because Article 5 read in conjunction with 
Article 1 demarcates tho scope and purport of part I 
of the Convention, and it is therefore not appropriate 
that the activities in the area for tho purpose of 
Artiolc 5 should be limited only to exploration and 
exploitation of the resources in situ. It would 
be luted that scientific research, transfer of 
technology and preservation of the environment aro 
inter-related with the activities of exploration 
and exploitation of the resources and specific 
provisions have been made in regard thereto in 
.‘.rticlcs 10, 11 auid 12 which arc integral, parts of 
part I the Convention, It would therefore bo 
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in appropriate to exclude such cv©td,vltioa fyoa the 
Interpretation clause in regard to the nctivlM.ee 
of the area. Moreover, there is no reason for 
limiting the application of Articled 6, 7* 9(1) 

(2) and (3), 13, 14(1), 16(1), 17, 18, 21(1), 22(1) 
ohd 23 only to activities in regard to exploration 
and exploitation, because nany of these provisions 
should equally apply in regard to proepocting, : . 
scientific research and other related aotivitj,#«» 

Ihe o 1 } 9 *»vation* mads ia paragraph iO. of th.e 
{Jhiiirjaan,* a introductory note, will oh states that 
the new dofinition givon t-< the expression 
a<jtivitiae in tho area in the ftevisod .Text doe's not 
moan that othor activities would not bo covered or 
governed by part I of the Oonvontion, unices it 
all the nora noooasary that tho dofinition given 
in Artlole 1 Oluusc (ii) should not bo restricted 
to activities of exploration and: exploitation only. 

It is suggested that the expression "as well as 
othor associated activities" which wa,a found in tho 
Single Text should bo added at the end of Olauso (ii) 
of this ' article. Is a consequence of tills change, 
the words "in relation to exploration and eaqUoitation 
would have to bo added after the word "activities" 
in tana of 'the articles where tho activities referred 
to arc only tho so of exploration or exploitation 
ouch as in regard to Article 9(4), part of Article 22, 
Article 46, etc. 

Tho othor change which is in clause (iii) of 
Article 1 ooolcs to unke a distinction between 
' resources' on the one hand and 'minerals on- the 
othor. The provisions of this clause have to be 
road along with Article 4 and paragraph 1 of Annex I. 
It would bo seen that tho word resources was 
described in tho single text as resources in s itu 
and the torn "mineral resources" was also defined. 
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In the Rcvisod Text resources,. havo boon oorroctly 
defined e.B rosourooi3_ip..,.,.fi..jUB but tb* further 

explanation 'givon in this clause that-.-whon tho 
rasouroca arc rocovorod they would b.o voi.rff<i.oa 
as minerals is not very clears It is possible that 
the Revised Text has made the distinction between 
the’ resources’ and "mineral s* because) of the 
g'cnoral canoopt that 'the- rosourcos of the aroa is 
a common heritage of rmnkind and thoroforo inalienable. 
The Chairman in his introductory note -paragraph 12 
states that the resouroos arc not subject to alienation 
Without prejudice to this concept, .however, a 
distinction botween resourced and -minerals has been 
introduced should it bo necessary for the authority 
to part with tho minerals at some stage. This 
explanation does not nppoar’ to be clear because 
the whole purpose of part ■ '1 of the (Jonvention is 
the exploitation of the resources for the benefit 
of ioankind as a whole which would necessarily Dean 
extraction of tho mineral, processing and-- solo 
thereof for the benefit of the international 
community. It i,r therefore not quite clear as 
to what is sought to be achieved by drawing a 
distinct ion botween minerals and resources of tho 
area. 
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UR l 1 -II 

Part XI oi' the Revised Single Negotiating 
l 1 ext which relates to the work of the Second main 
Committee contains ten ohaptere covering substantially 
the sane topics which were the subject matter the 
Single Negotiating Text. These arej the Territorial 
Sea and the Contiguous Zone, Straits used for inter- 
national Navigation;; the Exclusive Economic Zone; 
Continental Shelf; High Seas; land- looked States;' 
Archipelagos; Regime of Islands; Enclosed or S$ai„ 
Enclosed Seas and Settlement of Id eputes.' The provisions 
ocaoesaina ■ t«attoa*i»« -und** foreign ocoupation -br 
colonial domination which were contained in part X 
of the Single Negotiating Text have now been sHovm 
under Transitional provisions in the revised text. 

It may be pointed out that with regard -to Archipelagos 
the provisions of the Revised Single Negotiating Text 
(hereinafter referred to as the "Revised Text") are 
confined to Archipelagic States and unlike the Single 
Negotiating Text (hereinafter referred to as the 
"Single Text") there is no provision concerning 
Oceanic Archipelagos belonging to Continental States. 

The provisions in the Revised Text wLth regard to 
Land-locked States are confined to the question of their 
right of access to and from the sea and freedom of 
transit, presumably because the question of their 
participation in the share of the resources of. the 
Economic Ztone or in the International Sea-bed. Apa have 
been dealt with under the respective, heads. It 'may 
be mentioned that a heading has been given to each of 
tho articles in the revised text which' were not to be 
found in the Single Text, 

CHARIER I 

l ^ t £ , n T e J^ ltorl p^ _Sp jj_and the Con t iguous Zone 
Articles 1 to 31 of the revised text deal 
with .matters concerning the Territorial Sea and . 
there is a single article, namely. Article 32 on 
the question of Contiguous Zone. The provi cions 


Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 



Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 


- 44 - 

concerning the Territorial Sea have been grouped 
under three Sections in the camo ni.xnor as it 
had been done in the Single Text, namely, (a) 

General (Section 1) consisting of a single article 
setting forth the juridical status o.f the territorial 
sea, of the air space over the territorial sea and 
of its bod and sub-soil; (b) Limits of the Territorial 
Sea (Section 2) consisting of Articles 2 to 15 
which prescribe the Maximum breadth of the territorial 
Sea, the method by which the Territorial Sea is 
to be measured in various situations an&.^alimi l&tlon 
of the Territorial Sea between States opposite or 
adjacent to each other; and ( c) Innocent passage in 
the Territorial Sea (Section 3) consisting of 
Articles 16 to 31, 

thR „ . '^ e Pulsions of article 1 in section 1 or 

ohe Revised Text is almost identical with the 
provisions of Article 1 ln the Single -ext, 

, „ ■ In re ^ ard t0 Section 2 it may be- stated that 
Articles 2, 3,4,7 Q 

• , , * * ■’ > d ^nci Clause 1 of Articles 8 

• »:rih tho wwwb, BU,!,. of iho 
ansle Tori md lltlolo 14 or tho Root™,; T, 

rt ou 13 1 •* w 

loxt. In Article 5 of the Revi ^ - -n 
, , l ' n8 nev.ts.ju Text; provision 

tc’ririoriT’ ^ “ eaaaA ’V of 

„ r 7 , 1 oca of ioUndo rithr.tod or. mlu or 

of islands having frir->: i-*> . ,■ r 

. ■ ’ 1 " ' ' "v* j -t- • ■. • -k. ... -m'] t« iiO d wn r*H 

rhsxcas lK 

text tho lerritoriai Sea in ouch a care was to "be 
measured .from tho ^ ^ 

conaid oration whether tnc Revised Text in 
appropriate in the context of geologic** formation 
cels. Article 6 of ihe Revised Text 
contains provisions which nr-c - 

Provisions of c la u 3Ps T *** ^ 

oP the angle Xe* 1 ’ °* 6 

of Article t 5- — pr ° V1Ei01:iS of Clause . 2 
in Article 13 ° of ^ * 0W lncor P°^cd 

of Article 6 as £ M " 4 ***' ^ ^ 7 

Lj;e previsions C f tho second 
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part of Articles 8 and 1 1 of the Single Text. now 
find plane in Article 15 of the Revised Text, It 
would therefore he clear that there is praotically 
no change in the Revised Text in regard to the 
■limits of “the Territorial Sea and its measurement in 
various situations as compared to the provisions 
of the Single Text with the exception' perhaps in ' 
Article 5. ... 

1 \ ' 

In Section 5 of this chapter which concerns 
the right of innocent passage through the Territorial 
Sea, certain changes have .been made in the text of 
some of the article a" in the Revised Text as .compared 
to the corresponding provisions of the Single 'Text, 
hut those changes are of a minor oharaoter or of a 
drafting, nature and do not on the whole make much 
difference t.o the substance; exoept- In a few oases 
which are indicated here. In Article 18(2) of the 
Revised Text (which corresponds to Artiole 16(2) 
of the Single Text) any fishing .activi ty in the 
Territorial Sea by a foreign ship in the course 
of its passage has been added as one of the activities 
considered prejudicial to the peace, order or security 
of the Coastal State. Paragraphs 3 and 4 of Article 
16 of the Single Text which contemplated that ! some 
of the activities though regarded as prejudicial 
shall not be so if carried out with prior authorization 
of the Coastal State or rendered- necessary by force 
ma.le ure. conditions. These provisions do not 
find any place in the Revised Text. Similarly with 
ra.ard to Article 19 of the Revised Text (whioh 
corresponds to Article 17 of the Single Text) , the 
possibility of sub-marines and under water vehicles 
not being required to navigate on the surface if. so 
authorized by the Coastal State is also oxcluded. 
Another provision of tho Single Text which does not 
find any place in the Revised Text is .Article 23 
of the Single Text which contemplated payment of 
compensation for damages caused to thq- Coastal State, 
as also payment of damages to foreign ships on- account 
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of wrongful acts of the Coastal State. Ono more 
change of a substantial character which may be 
pointed out is that the provision concerning levy 
of charges on foreign ships (Article 24 in the 
Single Text and Article 25 in the Revised Text) has 
now been included in sub-section A, which means that 
charges may now be levied on nil ships and not 
merely on merchant ships and government ships used 
for commercial purpose a. Another deletion in the 
Revised Text is of the provision of Article 19(3) 
of the Single Text which had provided that a Coastal 
State may from time to time, after giving due 
publicity, modify the traffic separation schemes or 
substitute other sealanes for any sealanes previously 
designated by it. 

The provisions in which practically no changes 
nave been made are those contained in Articles 
24, 26, 27 and 28 of the Rovised Tfext which correspond 
to Articles 22,25, 26 and 29(1) of” the Single Text. 

The provisions which contain minor changes 
or changes of a drafting nature not affecting the 
substance of the matter are to bo found In Articles 16, 
17, 18 (with the exceptions, pointed out above) 

20, 21, 22, 25, 29, 30 and 31 corresponding 
respectively to the provisions of Articles 14, 15, 

16, 18, 19, 20, 21, 30, 32 and 31 of the Single Text. 

The provisions of Article 27 of the Single 
Text have not been included in the Revised Text 
presumably because it was considered unnecessary 
since the headings given to sub-sections (A) and 
(B) of Section 3 make it clear that the rules 
provided for therein apply to Government ships 
operated for commercial purposes. The Provisions' 
of Article 28(1) of the Single Text also do not find 
a place in the Revised Text for the seime reason, 
because a reference to the heading of sub section (A) 
and inclusion of Article 25 in that sub-section in 
the Revised Text makes the position clear. Article 29(2) 
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of the Single Text wan also found unnecessary for 
the reasons stated above, Tho provisions of Article 
28(2) of the Single Text has not been squarately 
set out in the Revxo ed Text bpt the principles behind 
that provision are adequately covered by Article 31 
of the Revised Text. 

Section 4 of this chapter consisting of a single 
article deals with the contiguous zone. Here the 
provisions of Article 32 are identical with the 
provision in the Single Text, Article 33. 

In view of the fact that there are no substantial 
changes of a basic character in the : various provisions 
of the Revised Text in regard to | the Territorial 
Sea and the Contiguous Zone, ae compared to the 
pro Vi alone of the Single Text., is,Qonelder-ed. t 
unnecessary to prepare detailed comments on the- 
various 'articles. 'Attention is. invited to the 
Secretariat' s’ paper containing notes and comments 
on the Single Negotiating Text on subjects allocated 
to Comm ittao II, k , ages 1 to 19, which. has a detailed 
analysis of the corresponding articles in the Single 
Negotiating Text and a comparative study of the said 
provisions vis-a-vis the Geneva Convention of 1958 
and the various oropbsals put forward before the 
Sea-Uod Committee and at Caracas. 


CHA PTER. II 

Strgj 1 ta..us_ed f.or Interna tion al Na vigation 

Chapter II of this part consisting of Articles 
33 to 43 relate to Straits used for International 
Navigation. The provisions correspond to' Articles 34 
to 44 of the Single Negotiating Text. The changes 
made in tha Revised Text are mainly of a drafting 
nature, for example, the expression "Strait States" 
used in the Single Text i s substituted in each of 
tiio articles by the expression "States bordering the 
Ei traits" vftnch was the definition given in tho Single 
Text for the. expression "Strait state". 
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Article 33 of the Revised, Text is practically 
the a aril o as Artiole 34 of the Single Text, except 
to the extent that the provisions of olause 3 of 
Article 34 which contained the definition of a "Strait 
State" has been omitted, due to the fact that in all 
the articles of the Revised Text, the expression 
"Strait State" has been substituted by the expression 
"States bordering the Straits". Paragraph (a) of 
Article 34 is a redraft of Article 35 paragraph (a) 
of the Single Text with no substantial change. 

Paragraphs (b) and (c) of Article 34 of the Revised 
Text are practically the same as Article 35 paras (b) 
raid (c) of the Single Text. .Article 35 of the Revised 
Text, which is a redraft of Article 36 of the Single 
Text, has some important additional words which 
clarify that a route of similar convenience used in 
this article means a r oute of si milar convenience wit h 
re spect to navigational and . hydro graphic al characteristics . 
The same clarification is also to be .found in Article 
37 ( 1 ) of the Revised Text which corresponds to 
Article 38(1) of the Single Text. Paragraph 2 of 
that Article is virtually a rodraft of paragraphs 2 
and 3 of Article 38 of the Single Text with no 
substantial changes, but the text of the Revised 
draft is much more clear. Articles 38, 39, 40, 41 
and 42 of the Revised Text arc practically the same as 
the provisions of Articles 39 to 43 of the Single 
Text with some drafting changes in paragraph 5 of 
Article 40 and in Article 41, which correspond to 
Article 41 ( 5 ) and Article 42 of the Single Text 
respectively. In Article 43, which corresponds to 
Article 44 of the Slagle Text however, there is some 
change in that the provision of paragraph 1(a). of 
Artiole 44 of the Single Text has been omitted. In 
that paragraph it was provided in the Single Text that 
the regime of innocent passage shall apply in Straits 
used for International navigation between one area 
of the high seas or an exclusive economic zone and 
another area of the high seas or an exclusive economic 
zone, other than those Straits in which the regime of 
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transit passage applied in accordance wLth Section 2, 
The deletion of tills provision seems to be 
appropriate because it was not at all clear what 
was intended to bo covered by that provision of 
the Single l 1 ext. 

It would thus bo soon that thorc is no 
substantial difforonoo between the provisions of 
the Single Negotiating Text and those of the Revised 
l'ext in regard to passage through Straits used for 
International Navigation. Attention is therefore 
invited to the notes and comments prepared by this 
Secretariat on the Single Negotiating Text, pages 
20 to 34 wherein the provisions of the Single Text 
liad been analysed with reference to the various 
proposals before the Sealed boJdwittec ;uad a t 
Caracas and particularly the uifferenoo between the 
concept of innocent passage as spelt out in the 
Single Text in relation to the Territorial Sea and the 
cone opt of transit passage proposed in regard to 
transit through straits used for international 
navigation. 






^ML-jjXffT uslvo Ec onofiio_ feme 

Chapter III of this part in the Revised Text 
consisting of Articles 44 to 63 contains provisions 
on the Exclusive Economic Zone corresponding 
generally to Articles 45 to 61 of the Single Text, 
Certain drafting changes have been introduced and* 
some of the articles have been rearranged, but 
substantial changes are very few. 

Article 44 paragraphs 1 and 2 of the Revised 
Text are substantially the same- as paragraphs 1 and 2 
of Article 45 of the Singlo Text, but, paragraph 3 
of this Article in tho Revised Text has been made 
more explicit in that it clearly sets out that the 
rights in r be Economic Zone with respect to the bed 
^ S011 shall be exercised in accordance with 
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Chapter I? of the Convention, namely, the Continental 
Shelf. The Provisions of Articles 45,46(3),, 47 
and 48 of the Revised Text are identical -with the 
provisions of Articles 46, 47(4), 47(3) and 48 
of the Single Text. Article 46(1) of the Revised 
Text is virtually u redraft of Article 47(1) of 
the Single Text, hut, there Is an important change 
in the provisions of Article 46(2) of the Revised 
Text which corresponds to Article 47(2) of the Single 
Text. It would be aeon that in the Single Text 
tho provisions, of the Convention in regard to the 
High Seas which recognize the right- of ail States to 
bo entitled to lay submarine cables and pipelines on 
tho bod of tho high aeaa beyond the continental shelf 
was not made applicable in the Economic .'Zone. This 
position has now bean changed in the : Revl.sed Text by 
making this provision applicable alao -in. the Eoonomic 
Zona. 

In regard to research activities in the 
Economic 2one Article 49 of the Revised Text links 
up the question with -the provisions of the Chapter on 
marine sol anti Ho -research and does not attempt any 
detailed provision which was done irr Article 49 of 
the Single Text. 

In regard to the provisions for conservation 
and. utilization of the living resources of the zone, 
Articles 50 to 57 of the Revised Text substantially 
reproduce the provisions of Articles 50 to 56 of the 
Single Text with some alterations, drafting changes 
and rearrangements of the paragraphs but there 
dues not seem to be any substantial difference 
between the provisions of tho Revised Text and those 
of the Single Text. 

In regard to the right of landlocked States, 
paragraphs 1 and 2 of Article 58 of the Revised 
Text are practically identical with the provisions 
of Article 57 of the Single Text. Paragraph 3 of 
Article 58 of the Revised Text however contains an 
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additional provision which is not found in the 
Single Text. This provides that paragraph 1 of this 
Article is without prejudice to arrangements 
agreed upon in regions where the Coastal States 
may grant to landlocked States of the same region, 
equal or preferential rights for the exploitation 
of tho living resources in the Exclusive Economic 
Zones. This provision sooms to contain a compromise 
formula to accommodate the interests of the 
landlocked States and should he acceptable since 
tho mutter is loft to be determined by means of 
arr ang ome nt s to be entered into between landlocked and 
coastal States of the region oonoemed. In this 
connection attention is invited to paragraph 11 of 
the Chairman's introductory note wherein it is 
stated as follows: 

"11. On the quostion of the rights of landlocked 
States and certain developing coastal States in the 
exploitation of the resources of the exclusive 
economic zone, I made no major changes. Despite 
the fact that a great amount of effort was devoted 
in the special interest group 'and in other informal 
groups dealing with the issue, I was offered no 
clear guidance on possible changes. No single 
proposal commanded significant support. I consider 
that any major change in the relevant provisions 
could jeopardize any further negotiations which 
might take place," 

There is also a now provision in Article 60 
of the Revised Text which corresponds to Article 59 
of tho Single Text in regard to restriction on 
transfer of rights by landlocked States and other 
geographically disadvantaged States. It is now 
clarified in this Article that tho restriction will not 
prcolude States from obtaining technical or financial 
assistance from third States or international 
organizations in order to facilitate the exercise 
of their rights within the economic zone. This 
new addition would appear to be appropriate and it 
may be pointed out that a provision of this nature 
was in fact suggested in the AA1C0 Secretariat's paper 
before the Tokyo Session. The provision concerning 
the rights of geographically disadvantaged States in 

a region contained in Article 59 of the Revised Text 
are identical with the- provi aions of the Single Text 
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on the sauna subject contained in Article 58 of 
the Si ng 1 e 1 e xt . 


The provisions of Article 61 of the Revised 
Text on enforcement of laws and regulations of the 
Coastal State are identical with the provisions of 
the Single Text contained in Article 60 thereof. 

In regard to delimitation the provisions of 
Article 62 paragraphs 1 , 2, 4 and 5 reproduce the 
provisions of Article 61 paragraphs 1 , 2 , 4 and 6 of 
uhe Single Text. There is however some important 
change in paragraph 3 of Article 62 of the Revised 
Text as compared to paragraph 3 of Article 61 of the 
^jingle iext. In the Revised Text ft* has been 
provided that pending agreement cr settlement, 
the States concerned shall make provisional 
arrangements taking into account the provisions 
Of paragraph 1 of Article 62, whilst in the StLnglc 
Text it was stated that pending agreement, no state 
ia entitled to extend its Exclusive Economic Zone 
beyond the median line or the equi- distance lino, m 
this connection attention is invited to paragraph 12 
of the Chairman's introductory note which states as 
follows: - 


12. On the issue of delimitation of 
exclusive economic zone and the continental shelf 

t*So'1frto» 3 °Lo? P ° 1 alt ° St f e ? « -Woneive 

SSI*u 

trtSta*«S*SI* S V pp ? rt f ” tll “ throat it the ’ 

n'x-a°£aoh VS? 5 lnglu negotiating text. However, 
j aaurapn 3 of former articles 61 and 70 -nosed o* 
pi jolom. Since the Conference may not adoot a 
compulsory jurisdictional procedure for n? ~ ++ i 

uS.flfpSmort of tL rt artfi r!am, “ “Silt dofoat^he 

sufAsw 
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Article 65 of the Revised Text dealing with 
charts and geographical co-ordinates ■ contains 
detailed provisions on this issue which appear to 
be unobjectionable* The principles contained 
here are an elaboration of the provisions of 
paragraph 5 of Article 61 of the Single Negotiating 
T ext* 

It would be seen from what is stated above 
that there are no major or substantial changes in. 
the provisions of the Revised Text. It has therefore 
been found unnecessary to make detailed comments on 
those provisions and attention is invited to the 
Secretariat’s study on the Single Negotiating Text 
at pages 35' to 78. 


CHAPTER IV 
Con tinental Shelf 


Chapter IV of this part in the Revised Text 
consisting of Articles 64 to 74 is on Continental Shelf 
which correspond to Artioles 62 to 72 of the Single 
Text. There are very few changes in the Revised 
Text as compared to the provisions of the Single 
Text and attention is therefore invited to pagos 79 
to 94 of tho Secretariat's 3tudy on the Single 
Text ior detailed comments on the various provisions. 
The few changes made in the Revised Text are 
indicated herein below. 

Article 64 of the Revised Text is identical 
with the provisions of Article 62 of the Single Text. 
Attention however ia invited to paragraph 13 of tho 
Chairman's introductory note wherein it is stated 
as follows: 

"13. On the definition of the continental 
shelf I was sympathetic to proposals that the 
outer limit of the continental margin need be 
■ recisely defined, particularly since the definition 
contained in the single negotiating text commanded 
significant support. However, since the proposals 
on such a precise limit wore of a very technical 
nature and’ v/ora in fact presented to the Committee 
in detail for tho first time, I did not consider it 
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appropriate to include such a definition at this 
stage! At the next session, a group of experts could 
perhaps he convened to give more exposure to this 
question". 


Articles 6 5 to 69 of the Revised Text: are 
virtually the some as Articles 63 to 67 of the Single 
Text. There are however two important changes in 
Artie lo 70 of the Revised Text which correspond to 
Article 69 of the Single Text. This provision deals 
with the question of payment of contributions by the 
Coastal State with respeot to the exploitation of 
the Continental Shelf beyond 200 miles. In paragraph 2 
of Article 70 of the Revised Text it is contemplated 
that payment of contributions shall be made annually 
with respect to all production. at a site, after the 
first five years of production. It however contemplates 
graduated increase in the rate of contribution between 
the sixth and tenth year and the future contributions 
to be fixed at . the same rate as the contribution for 
the tenth year. Paragraph 3 of this Article gives 
discretion to the International Authority to determine 
whether developing countries should be obliged to 


hmlco such payment of contributions and if so, at 
what rate. The provision in the Revised Text on 
this question seems to be in the interest of 
developing countries and ought to be acceptable. 


Article 7 1 of the Revised Text which corresponds 
to Article 70 of the Single Text on the question of 
delimitation of the continental shelf between 
adjacent and opposite States contains some amendments 
in paragraph 3* The amended provision now provides 
that pending agreement or settlement, the States 
concerned shall make provisional arrangements taking 
into account the provisions of paragraph 1 of the 
Article. This is on the same pattern as paragraph 3 
of Article 62 of the Revised Text which deals with 
the question of delimitation of the Exclusive Economic 
Z-ne between adjacent or opposite States, 
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Article 72 of the Revised Text ia a new 
provision based on the provisions of Article 70(5) 
of the Single Text concerning charts and geographical 
co-ordinates of the Continental Sholf* Hois is 
similar to the provisions of Artiole 63 whioh 
deals with charts and geographical co-ordinatea 
of the Econoroic Zone t Article 73 of the Revised 
Text vhich corresponds to Article 71 of the Single 
Text concerning research activities in the Continental 
Shelf links up the matter with the chapter oh marine 
scientific research instead of laying down the 
guidelines in this chapter itself, The provisions 
of this article are on similar lines as Article 49 
which deals v/ith the question of research in the 
Economic Zone. The provisions of Article 74 of the 

Revised Text on tunneling are identical with the 
pro vl cions of Article 72 of the Single Text. 


High Se as 

Chapter V of this part of the Revised Text 
consisting of Articles 75 to 108 is on the high seas. 
Those provisions generally correspond to Articles 73 
to 107 of the Single Text with minor changes and 
attention is therefore invited to pages 95 to 106 
of the Secretariat's study on the Single Text. for 
detailed commentary on the various provisions. 

It may however he pointed out that although 
the definition of the high seas given in Article 75 
of the Revised Text is identical with the provisions 
of Article 73 of the Single Text, there -was a great deal 
of controversy at the II ew York Session on the question 
whether or not the Exclusive Economic Zone should be 
included in the definition of the high seas. In this 
connection attention is invited to uaragraphs 14 
to 19 of the Chairman* s introductory note which arc 
set out below: 
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"14. The matter on which the Committee was 
nnT'h'wia .the most divided was whether or not the 
exclusive economic zone should be included in the define. ti 
of the high seas. I folt initially that I should at 
least point the way to a compromise solution, giving 
tangible recognition in some manner to my opinion 
that an accommodation could be found. 

15. However, upon more closely analyzing the 
discussion, I decided that to change the text now 
might be counterproductive, in the sense that it 
could upset the balance implicit in the single 
negotiating text. 

16. It was perhaps unfortunate that the issue 
was addressed in terms of the definition of the high 
seas in article 75. There could bo little debate as 
to which of the provisions in the chapter on the 
high seas apply in the exclusive economic zone, 
whether included in the definition of high, seas or not. 

17. Nor is there any doubt that the exclusive 
economic zone is neither the high seas nor the 
territorial sea. It is a, zone sul gflaerifl. 


18. As has often been pointed 'Crffc-, the 
matter should be addressed in terms of. the. "residual 
rights". In simple terms, the rights as to resources 
belong. to the coastal State and, in so far as such 
rights are not infringed, all other States enjoy 
the freedoms of navigation and communication. In 
fact, this is specified in general terms in article 
46, when read in conjunction with articles 44 and 47. 
Many had thought that these provisions dealt 
adequately with the matter. My original intention to 
point the way to a compromise solution 'would have 
related closely to those provisions. And, I would 
encourage a rooriontatiori of the discussion around 
these articles. 


19. As a result, while the article on the 
definition of the high seas has not been, ..changed, 

I hope it is clear from those comments that .1 have 
given this controversial issue careful consideration". 

The opening portion of Article 76 and the 
orovisions of Article 77 of the Revised Text contain 
a rodrnft of the provisions of Article 74 and the opening 
part of /article 75 of the Single Text. The second 
paragraph of Article 76 which corresponds to /article 
75(2) of the Single Text contains certain additional 
words which clarify that the freedom of the high soas 
as enumerated in paragraph 1 of Article 76 of the 
Revised Text would bo exercised with duo consideration 
for the rights under the Convention with rospcct to 
activities In the international area. 
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The remaining articles in this chapter, 
namely, Articles 78 to 108' arc almost identical with 
the provisions of Articles 76 to 107 of the Single 
Text with a few minor drafting changes* 


CHAPTER VI 


Chapter- VI of the Revised. Text consisting 
of Articles 109 to 117 deals wilfh the question of 
landlocked. States. These provisions v4t.h the ■ 
exception of Article 117 are* pragdfio&UjSC identical 
with the provisions of Articles 108 to 115 of the 
Single Text. Xt would be seeirt that the provisions 
of the Revised Text relate only to the right Of 
.aoeoss of landlooked -States to and frpffl the sea and 
freedom of transit and consequently there is no 
provision in this chapter with regard to participation 
of lanalooked. States in tho exploitation of the 
resources of tho Exclusive Economic Zones of 
adjoining Coastal States or in regaM to the right 
of.suoh States in'thc resources of the International 
sca-bed area which have boon dealt with in the 
appropriate parts of the Revised Text. 

The provisions of Articlo 117 which has no 
corresponding provision in tho Single Text is a 
‘ useful addition as it clarifies that tho Convention 
does not entail in any way the withdrawal of transit 
facilities Moh arc greater tlidn those provided 
for in the Convention end which are ogrood between. 

Status parties to the Convention or may bo agreed 
upon between thou in the future. Although this was 
always the accepted position, Article 117 helps to 
clarify the same. 

Since the provisions of the Revised Text and the 
Single Text on the question of right of access and 
transit are practically identical, attention is invited to 
pages 107 to 122 of the Secretariate Study on tho 
Single Negotiating .Text for detailed comments on the 
various provisions. 
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i fechipolafilo' ~Stntn« " " 

Chapter VII of this part of the Revised 
Text consisting of Article^ 118 to 127 deals with 
the question of Archipelagic .Sto^ee, These 
provisions correspond to Articles 117 to 130 
of the Single Text, it would be -bom that unlike 
. th<3 Single no provision has been made in the 
Revised Sextan regard 'to OceaHib Archipelagos 
belonging- tD- ! Oontinental States. r *'' ;:i 

. - defifti ' ti0n of “ Archipelagic state and an 

Archipelago given in Article 118 ^ identic with 
^Lhose given in *rticl Q H 7 (2) of the SlnjTlJ 

xn Article 119 0 f the Revised Text which corresponds 
to Article tie of the Single Text • Sponds 

been made in paragraph 2 about the -specific V ** 8 
of the straight baselines that could exceed thf 6 * 328 
prescribed laaflth of eighty nautical miles. 

ouoh al °oi i° f paragrapl1 6 re 3arding Indication of 
cuoh baa dines on charts i,.. , 01 

ouarrs has also been made 

opocinc by providing that the charts should be 

a scale or scales adequate for determining them. 

-‘■he remaining provisions of this article ire v, 

«» «• tho Single ? ext . ° *""» 

*. ‘• rtl0le ° «». *». * 22 , 124 

»i Articles ^o“^r°”23° Cl a "JI h “* »»««»»• 

, m * ' l21 > 12 3 and 127 of thn 

Single Text, Q 

Paragraph 1 0 f Article 125 whiah „ 

Article 122 of thn „• , ^responds to 

;r !Cle 122 of the Single Text CO nt a in a some 

addition ;al words and dr-vfti nn 

important. This article Whi0h 

aidcle which deals with- 

agreements, traditional fishing rights etc 
provides in the Revised Text T IT, ’ n ° W 
conditions of the . x tlie end 

■etiv^r 0XorciaQ of such rights ,md 

.ctivi fcies including the nature, the extent ans +1 

■ iroas ' to which they apply almli + nd tlie 

..P 7 shall at the re ( juG S t 
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of any of the States concerned be regulated by 
bilateral agreements between thorn. Paragraph 2 
of this article which in a now provision and not 
found ill the Single lort enjoins upon arohipolngio 
States to respeot existing submarine chbles laid 
bj r other States and passing through their waters 
without making a landfall. It s.lso obliges the 
Archipelagic States to permit the maintenance 
and replacement of suoh cables upon due notice. 

Article 125 of the Revised l 1 ext which corresponds 
to Article 124 of the Single Text on the question 
of right of archipelagic sealanee passage has 
also certain important changes* as compared to. the 
provisions of the Single Text. Ibr example, 
in paragraph 1 of this Article it is provided,, 
that an Archipelagic State may designate, sealanes 
and air routes through or over its archipelagic 
waters and the ndjaoent territorial sea. It is for 
consideration whether the concept of archipelagic 
soulanes passage, even if accepted, can be extended 
to the territorial soa, : although from a practical 
point of view soalanes designated for passage through 
archipelagic waters may sometimes have to" traverse 
through the territorial sea. Paragraphs 2, 3 and 4 
of this article which correspond to paragraphs 2 , 

3 and 4 of Article 124 of the 3ingle Text had. been 
redrafted but without any, significanif ohangeft. 

The remaining provisions of fills paragraph are 
practically identical with the provisions of the 
single text. 


Article 126 of the Revised Text replaces 
the provisions of Articles 125, 126 and 128 of 
the Single Text. What has been done in the Revised 
Text is that instead of spelling out the dutj.es 
of ships and aircrafts during their passage through 
archipelagic sealanes, duties of archipelagic 
States and the laws and regulations of the 
Archipelagic State relating to Archipelagic 
sealanes passage, the provisions of tho Convention 
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on the same matters in regard to transit passage 
lias boon made applicable by incorporation. This is 
px’e sumably so because transit passage through straits 
nas tne same scope and content as archipelagic 
seal an os passage in archipelagic waters. 

In the Revised Sort the provision concerning 
the ro upon si bill ty o f tho flag State forloss or damage 
caused to mi Archipelagic State or other States in 
tho vicinity by ships or aircrafts entitled to 
sovereign immunity (.article -}29 of tho Single Text) 
has been omitted. 

Since there are no major differences between 
the provisions of the Revised Text and those of the 
Single Text, tlic Secretariat* 3 Study on the Single 
Text (pages 130 to 148) may be referred to for 
detailed comments mid analysis of the various 
provisions of this chapter. 




» n- -a 


Regime of Isl ands 

. . " hi3 Chaptor listing of r. single article, 
hat xs, xrtxclc 128 is on the Regime of Islands. 

Iho provisions of «*. article arc identical with those 
of article 132 of the Single Text. Attention is 
xnvxfccd to Pages 149 to 153 of the Secretariat’s 
cUiv on tho Single Text for commentary on this article. 


Cl^lbSR_ l_x__ 

& 0 J£aai^2L_§ai4d§^ 

-d IV! / iliS Ghapter consls ^g Of Articles 129 
3 ° n enCloaed or somi- enclosed seas. 

I no so correspond to Articles 133 to 135 of th , 

*• — « ae ;ri^i d 

- . enclosed seas given in Article 129 of tho 

o a ?’i“ 4 th, sqjiic os ,3, 

* ° ele *“*• In 130 ot th0 Bov1so4 
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Sexfc the obligation of States bordering enclosed or 
semi- enclosed soas to co-operate with each other 
in the exercise of their rights and duties under 
the present Convention has been made lose mandatory 
by the uso of the expression 1 should 1 in place of 
' shall’ which found place in the Single Text. The 
other change is the omission of the word 'endeavour' 
in regard to co-ordination of the activities through 
appropriate regional organisations. The provisions 
of Article 123 of the Single Text which had stated that 
tho provisions of this chapter shall not affect the 
rights and duties of Coastal or other States under 
other provisions of the Convention has not been retained 
in the Revised Text. This is an important change. 
Attention is invited to pages 154 to 161 of the 
Secretariat study on the Single Negotiating Text for 
analysis and comments on tho provisions of this chapter. 


CHAPTER X 

Settlement of disputes 

This chapter consisting of Article 131 
corresponding to Article 137 of tho Single Text Is 
on settlement of disputes. It simply provides that 
the disputes shall bo resolved in accordance with 
the general provisions concerning settlement of 
disputes in the Convention. 


TR ALI S I TI ON Ah PROVISIONS 

The provisions of Article 136 found in 
the Single Negotiating Text concerning territories 
under foreign occupation or colonial domination 
has not been incorporated in the main body of the 
Revised Single Negotiating Text but has been set 
out at the or 4 of part 2 under transitional 
provisions. The reasons for so doing would be found 
in paragraph 20 of the Chairman' a introductory note 
which states as follows: 
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"20. The article dealing with territories 
under foreign occupation or colonial domination 
resulted in a long debate in the Committee. After 
reflecting on the debate I did not feel that I 
should malcc either major additions to or deletions 
from the existing text, except to redraft paragraph 
2 in loss absolute terms. On the other hand* it 
must be recognized that the article raises issues 
which go beyond the scope of the In™ of the Sea. 

By olncing it separately as a transitional provision, 
I adopted a solution which would not in any way 
irmly that the matters dealt with in the provisions 
arc permanent and immutable in nature". 


Paragraphs 1 and 4 of the transitional 
provisions are tho same as paragraphs 1 and 4 of 
Artiole 136 of the Single Text, whilst paragraph 3 
is a redraft of the provisions of paragraph 3 of 
Artie lo 136 without any difference in substance. 
There are however certain major changes in the 
redrafting of paragraph 2 by limiting the operation 
of this paragraph to cases of dispute's over the 
sovereignty of a territory in rcapoct of which thb 
United Nations has recommended specific means of 
solution. 
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PARI THREE 

Pnrt III of tho Revised Singio No go tip ting 
'R.xt woyorn throe topics, namely, Protection njid 
.Pr ...•scrvation of tho Merino Environment (Articles 
1 to 47), Mori no Scientific Research ( Articles 48 
to 77) and Development end Transfer of Marino 
Technology (Articles 78 to 89). In tho Single 
.Negotiating Text drawn up in Gonovn. a nch of those 
subjects wore dealt with in a separate po.l't and tho 
articles separately numbered. 

P .rpt ; ..ction end Preservation of tho Marino Environment 

In tho Secretariat's Study on tho Single 
Negotiating Text' (hereinafter ref or red to ad tho 
Single Text) on this topic tho main issues and the 
topics for discussion wore indicated and .attention is 
invited to pages 6 and 7 of that Study in this 
Connection. Ho f ere nee to the various proposals put 
forward before the Sea-Bod Committee and also at tho 
Caracas And Geneva Sessions of the Conference on tho 
Law of the Sea would bo found at pages 2, 3 and 4 of 
that Study. The changes made in tho Revised Single 
Negotiating Text (hereinafter referred to as the 
Revised Text) are not many, except in regard to tho 
question of enforcement . 

The definition cf the term "pollution of tho 
marine environment" given in Article 1 cf the Revised 
Text is substantially the same as in the Single Ibxt 
p.nd the main sources of pollution as given in para.graph 

3 of Article 4 are identical with tho provisions of 
the Single Text. Qhore is a.lso no. change in tho 
provisions of Article 2 which imposes an obligation 
on States to protect and preserve the. marine 
environment . There is however a significant .change 
in the provisions of Article 3 where the words. 

"tale into account their economic needs and their 


Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 



Approved For Release 2002/09/03 : CIA-RDP82S00697R0004001 60022-5 


- 84 - 


programmes for economic developmont " have been 
omitted in the ReviBsd Text . The omission of, these 
words in the context Of the substantive provisions 
of Article 4 paragraphs 1 and 2 and Article 5 assumes 
importance, particularly for the developing countries. 

It has to be appreciated that any industrial activity 
and particularly any extension thereof are bound to 
result in discharge of pollutants which cannftt be 
completely avoided. Developing countries with 
programmes of industrialization would find it 
extremely difficult to expand their activities if 
an obligation is cast on the States in absolute 
terms to prevent pollution of the marine environment. 

It was for this reason that Article 3 of the Single 
-text had. categorically provided for aooount being 
talcon of tho economic needs of nations and their 
programmes for economic development in formulating 
thoir environmental policies. The omission of those 
words would therefore not be in the interest of 
developing State's « Article 6 of the Revised Text 
is a new provision which enjoins upon States to 
reduce and control the use of technologies which may 
cause significant or harmful changes t* marine 
environment. There should be no objection to this 
provision . 

Articles 7 to 1 1 of the .Revised text, which 
contain provisions on global and region.il co-operation, 
aro substantially tho same as Articles 6 to 10 of 
tho Single text. The provisions of Articles 7, 10 
nn d 11 which contemplate co-operation between 
States directly or through international organizations 
in the matter of collection of scientific data and 
formulation of standards aro essential in any system 
of pollution control but what noods to be considered 
is whether it is sufficient to leavo thiB matter 
concerning formulation of standards merely in the 
form of a general obligation on the States to 
oo-oporate with each other or whether more positive 
provisions should bo made in tho Convention under 
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which organizations like MCO, EA0 and UHE3? bo 
given tlio task of collecting data and formulating 
standards or rocommondcd practices in consultation 
with tho States taking into account thoir national 
and regional' requirements . Once such standards 
aro prascribod thon tho task of law mking would 
bo comparatively easy and could bo appropriately 
left to Individual StatoB. The provisions 
•onearning technical assistance, monitoring and 
environmental assessment containod in Articles 12 
to 16 of tho Revised Text aro practically the same 
as in the Single Tost* Tho provisions in the 
Rovieod Toxt on international rules and national 
legislations oontainod in Articles 17 to 22 are 
practically on tho same linos as Artiolos 16 to 21 
of tho Single Text, but some changes have been 
made in Article 19 as also in paragraphs 4 and 5 
of Artielo 21. Article 19 provides that States 
shall establish rules, standards and rocommondod 
practices as also procodures to prevent, reduce 
and control pollution of the marino environment 
from activities concerning exploration and 
exploitation of tho international saa^bod area. 

It is not very clear whether this provision la 
into nde d to apply to tho activities carried out 
by tho State concerned and its nationals, because 
no individual Sts.te would bo competent to oxerciso 
jurisdiction in regard to such matters in tho 
international soa-bod area. Tho changes mado in 
Article 21 paragraphs 4 and 5 may not bo open to 
objection. 

Articles 23 to 40 of tho Rovisod Tbxt dual 
with the question of enforcement and jurisdiction. 
Too provisions of the Single Text on this topic 
rxe found in Articles 22 to 40. Some of the 
provisions such as those which are found in 
paragraphs 2, 3 and 5 of A ticla 27 or tho 
provisions of Article 29 were not found in tho 
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Single Text, but the now provisions seem to bo 
quite appropriate. Certain now safeguards have 
boon provided for in proceedings undor this 
chapter ip, Article 33 and Article 38 provides for 
institution of criminal proceedings for violation 
of applicable laws and regulations or international, 
rules and standards. Notwithstanding the few 
changes, the pattern of enforcement remains by and 
largo as in the Single Text and attention is 
invited to the Secretariat’s Study on tho provisions 
of that Text. Article 43 is a new provision which 
deals with tho question of establishment and 
enforce wont of non-discriminatory laws and 
regulations in regard to ice covorod areas. This 
provision also doas not appear to be open to 
objection. Bio provisions of tho Rovisad Text on 
responsibility and liability, sovereign immunity, 
position under special conventions and agroomonts, 
and settlement of disputes contained in Articles 
44, 45, 46 and 47 respectively aro also on tho 
same linos as those in tho Singlo Negotiating Itext . 

Marine Scientific Research 

Articles 48 to 77 of the Revised Text deal 
with tho question of Marino Scientific Research. 

Tho provisions In tho Singlo Toxt on this topic wore 
contained in Articles 1 to 37 of part It of the 
Text prepared by tho Chairman of Main Oommlttoo 
III at Genova. The proposals before the Sea-Bed 
Committee as also nt Caracas and Gonova Sessions 
of tho Conference on tho Law of tho Sea on this 
topic have boon referred to in tho Secretariat 's 
Study on tho provisions of tho Single Itoxt. A 
comparison of tho provisions of tho Revised Text 
and the angle Text would show that tho Hovised 
Text does not have provisions corro spending to 
Articles 28, 29, 34, 35 and 36 of tho Singlo Text 
which drew a distinction between fundamental 
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ro search on the ono hand and research relating to 
the resources on tho other in the Economic Zone 
and the Continental Shelf. It had boon pointed 
out in tho Secretariat 1 s Study on tho Single fait 
that thoro can be no valid basis for -drawing n 
distinction between fundamental ro search and 
research relating to tho resources and it is a 
matter of satisfaction that in tho Revised Text 
this distinction has boon removed. The provisions 
of Ar tides 40, 49, 50, 51(a), 51(c), 51(d), 52, 

53, 54, 55, 56, 59(b), 59(e), 63, 66, 67, 68, 69 , 

70, 71, 72, 73, 74 and 75(1) of tho Revised Text 
arc practically identical, with tho provisions of 
Articles 1, 2, 3 , 4(a), 4(b), 4(o), 7 , 8, 9, 10, 
tl, 16(o), 16(f), 17, 23 , 24 , 25(1), 26, 27, 30, 31, 
32, 33 and 34 (first part) of tho Single Text. 

The provisions of Article 51(b) of tho Revised Text 
are based on Article 6 of tho Single Text and 'the „ 
principle behind tho provisions of Article 75(2) 
of tho Revised Tbxt is the sane as contained in 
Article 34 (s. cord part) of the Single Text. 
Attention is therefore invited to the Secretariat's 
Study on tho Single Text for comments on thosd 
provisions. Tho few changOB which oc'our in 
Articles 57, 58, 59(a), 59(c) end 59f^), Articles 
60, 64, 76 and 77 may bo examined. In Article 57 
of the Revised Text it is’ now provided that 
Coastal States have the sovereign' rigbi to conduct 
and regulate Marino Soiontific Re search in their 
territorial eon . The word "sovereign" here has 
boon substituted in place Of the word "oxclusiv'o " 
which was found/ 'in ; tho Single Text . This change 
appears to be appropriate . In Article' 58 it is 
provided that States and international organizations 
which intend to undertake scientific ro search ±h 
tho Economic Zone, or non tho Continental Shelf of 
fV Coastal State .shall give advance notice of not 
less than four months of tho exact starting date 
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of the research project. This also appear a to bo 
appropriate . In paragraph (b) of this articlo 
tho party which intends to conduct tho rosoarch 
hoG to provido tho Coastal State with full 
description of tho method and moans to bo used 
in the scientific rosoarch including tho namo, 
tonnage , typo and cla 3 S of vessels and tho 
description of scientific .equipment. This also 
appears to be appropriate • On tho whole tko 
provisions of .Article 58 scorn to bo more - 
satisfactory than tho corresponding provision in 
the Singlo 3b^t. Clausa (a) of Arttolo 59 contains 
certain changes as compared to the opneo spending 
provision in tho Single Text (Article This 

clause now provides that ,the, Coastal, StatSbfimy, if 
it so desires, bo allowed to parti cffcpvfta ror to be 
represented -in tho research project undertaken by 
another State or international organization on 
board research vessels and othor craft or 
installation only when practicable without' payment 
of any remuneration to the scientists of tho 
Coastal Statu and without obligation on the part 
of the Coastal State to contribute towards tho 
coat of the research project. Tho point to note 
hero is participation on board voasels, oraft or 
installation would bo allowed only when practicable. 
There is .also a small change in clauso ( 9 ) of this 
article. Undor tho provisions of tho Singlo Text 
tho Coastal State is to be provided by tho- 
Researching State with certain data ar.agjnplos. 
but now, und.qr the Revised Text ,tho : Coastal State 
is merely to bo givon nocess to thoi,dnta r < or tha 
sample , . Sho provisions ! of Article 59{ g:) .which is 
new do not appear to be open to objection. The 
provisions of Articles 60 and 64 however.- require 

considerations, Paragraph 2 of Articlo 60 provides 
tha.tj tho Coastal State, shall not withhold 'Its 
coneynt tpj the- conduct- of sblentifiolro exarch urtloss 

■1 , . ;t , • ■ ■ . T.t’; • <.• ' : ‘t ‘ n/tf ■ ’ ■ * 
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that project boars substantially upon the 
exploration and exploitation of tho living or 
non— living resources or involves drilling or 
jjgu of explosives or unduly interferes with 
economic activities performed by the Coastal 
State or involves tho construction, operation 
or use of artificial islands, installations and 
structures. Oils is really bringing in tho 
concept of a fundamental research without using 
that expression. It is doubtful whether n.n 
obligation of tho typo imposed by Article 60 iB 
appropriate. Article 64 provides that a State 
may commerce scientific research after giving 
the four months notice, unless the Coastal State 
objects within two months of tho receipt of the 
communication. It is felt that the period of 
two months might be too short for tho Coastal 
State to take its decision. Articles 76 and 77 are 
on the question of settlement of disputes. Those 
provide for a special conciliation procoduro which 
is somewhat different from the procedure indicated 
in Annex 1A of the Single Text on settlement of 
disputes . 

Development and Transfer of Te chnology 

Articles 78 to 89 of the Revised Text deal 
with this topic. Those provisions, except in a 
few Casas, are practically the same as Articles 
1 to 11 of part III of the Single Negotiating 
Text. There are only two changes which may he 
notice®; one is in Article 80(c.) of the Revised 
Text which provides that States directly or 
through competent international organizations 
shall promote the development of the necessary 
technological infra- structure to facilitate tho 
transfer of Marine Scientific Technology. In 
the corresponding provision of the Single Text 
th. words "in o one o nance with the economy and 
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nvods of tlw recipient country" wore found at tho 
end of tho sentence. Tho reason for deletion of 
these words in tho Revised Text doos not scorn to 
bo clear and it is suggested that those words 
should bo retained. The provision? of Article 87 
pa.ras.ra.ph 2, which provides that all States of tho 
region shall duly co-operate with tho regional 
centres in order to ensure tho more off, active 
achievement of their objectives and Article 89, 
which enjoins tho competent international 
organizations to effectively discharge the 
functions and responsibilities assigned. to thorn, 
are additional provisions which wore not to bo 
found in. tho Single Toxt. There should howovor 
be no objection to thoir acceptance . Since tho 
provisions of the Revised Text on this topic are 
substantially the same as those in tho- Single 
Text, attention is invited to tho Socrotnriat 's 
Study on tho Single Text for comments on tho 
various provisions. 
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PAHl IV 
SETTLEMEN T Of DISPUTES 

The single negotiating texts which were 
prepared by the Chairmen of the three .main 
Committees during the Geneva Session did not 
Contain any comprehensive provisions on the 
settlement of disputes, except in regard to 
Committee i matters. Luring the New York Session 
the Conference authorized the President to prepare a 
new Single Negotiating Text on the subject of 
settlement of disputes which would have the same 
status as the other Single Negotiating Texts. 

The Single Text drawn up by the President 
of the Conferenoe has two sections containing 
substantive provisions regarding -obligation of ’ 

parties to settle their disputes According to 

procedures indicated in the Single Text and the 
choice in regard to the different settlement 
procedures outlines therein. The Single Text 

the le— ° r £Uir ‘ eXeSJ th6 £Lrst se1; 

■ he defied .procedure to be followed in conciliation 

ttTfcS ln the la. of 

special prooT ' " Mlst tho OTC0) “» set gives tl,e 

of S1„C° aMUOable ln refi0M *« 

° , “f* 8 * expert todies in regard to ' 

68 ’ scientific research and navigation. 

«.e in tia ^ — *■ 

. 7 1 luting a separate set of diseute 

settlement procedures in regard to the h-t * 
of part T rvr +>, n S d W the -subject matter 

the mteLatf r "“ 8ly ’ m 

£ not to ful S ° a '' ,ad ar ° a 0l * h ' , “ eh question 
... ald io be eompl gtely settled. Part I of 

the Revised Pert it has been seen, contains 

St.fT' settlement of disputes in • 

8 4 t0 tha Interpretation of part I of tv. 

convention through a Anohin.^ provided for therein, 
else envisages establish,,, ent of a ***** as L 
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ora an of the international sea-led authority with 
competence to render advisory opinions, to review 
the decisions of the various organs of the aucfeUaority 
on a complaint filed before it, to settle disputes 
between States parties in regard to interpretation 
of part I of the Convention as also to give its 
decision on disputes arising out of contracts in 
regard to the activities of the area. The Single 
Text drawn up by the President contains a note that 
the precise relationship of the provisions of the 
P - rt on the settlement of disputes with other parts 
of the Convention, in particular the provisions on 
the settlement of disputes in part I of the Revised 
Text was yet to be determined* Artldle 8 of the 
President's Single Text accordingly provides that 
in cases where 1 part I of the Convention provides 
for an exclusive procedure for the settlement of disputes 
relating solely to the interpretation or application 
01 tne Provisions of that part, the dispute settlement 
procedure envisaged in the President" s Single Text 
would not be applicable. Incidentally it Mtay be 
pointed out here that the Single Text uses the 
expression "Chapter 1" for the expression "part 1 " 
which terminology hus been adopted in the. Revised 
Single negotiating Text. 

On the question ofa seperate dispute 
settlement system in regard to part I of the 
Convention it may be stated that such separate 
procedure can be justified on the ground that a 
comprehensive international machinery i s contemplated 
lor rhe international sea-be. area and an organ for 
,1-tt.l tmi'-n b of ^disputes is a necessaiy part of an 
international machinery of the type envisaged in 
part I of the Convention, which would be competent 
' Gu tliV0 advisory opinion to other organs of the - 
authority regarding the proper interpretation of 
Un08e !Jart u °' f bhe Convention with which the 
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International machinery and Its various organs are 
concerned. Secondly, the work relating to prospecting, 
exploration and exploitation of the area under, 
contractual relationship betweon the authority and 
others including individuals may give rise to 
disputes of a private law nature which have to he 
settled under different procedures. However, the 
question of interpretation of the Convention whether 
related to one part of the Convention or another 
involves the same type of work with the same. parties 
before a Tribunal, namely, States parties to the 
Convention and there oan be little justification for 
entrusting the work of interpretation of part I of 
the Convention to a different settlement machinery. 
Furthermore any interpretation given to a provision 
in part I of the Convention may have effect in 
interpreting another part of the Convention and the 
possibility of a conflict of decisions cannot be 
altogether excluded if different settlement procedures 
were to be applicable in regard to the interpretation 

oJ'Zr" P T 0£ th ° 0OnVent10 *- » pointed 

out as aai example that the. question of scientific 

research, transfer of technology and protection of 

marine environment from pollution are matters which 

arise in regard to the sea-bod area 1 n -Hi 

„ nnr , ,, , ca a;t;Ga > in the economic 

zone md on rho hign seas, provisions with respect 
o wnich would be found in three different parts 0 f 
the Convention. It is desirable that with regard to 

irr:r ^ a±sput ° ■*«•««* pharos 

te3rt h I' 18 ■ Presic -' ! - r; drawing up his single 

text has not been unmindful about the overlapping of 

° ll<3 JU * 3diCti0n ^er the dispute settlement^ 
machinery in part I and the settlement machinery 
which. is envisaged in his Single Text. Ho has 
accordingly provided in paragraph 2 of Article 6 that 

oho provisions of part I in dealing with a 

or «“o e ,r ‘“o'':' 0 tK ******'» « application 
ilUV18 l“ S ° f K-torcinca that auch 
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dispute involves also quo at ions relating to the 
interpretation or application of other parts of the 
Convention, it shall require the parties to the 
dispute first to submit such questions for a finding 
to the appropriate forum envisaged in the Single 
Text and suspend proceedings pending conclusion of 
such determination by the machinery envisaged in the 
Single Text on settlement of disputes. This would 
mean that when an Arbitral Commission or the 
Sea-bed Tribunal is ceased of a dispute it must 
postpone its hearing if it finds that the subject 
matter of the dispute also involves interpretation 
of the Convention which is not limited to part I 
thereof and await tho decision of the appropriate 
machinery before it can proceed with the hearing of 
tho dispute before it. Whether this is a practicable 
proposition would need to be examined' and if the 
position envisaged in Article 8(2) of the President's 
Single Text is accepted then a corresponding provision 
would need to bo incorporated in part I of tho 
Convention. 

Suction 1 of the Single Text has six articles. 
Article 1 reiterates the general obligation of State 
parties to settle their disputes through peaceful 
moons indicated in Article 33 of the Charter of the 
Onitcd Nations, Articles 2 and 3 exclude the 
operation of the machinery provided for in the Single 
Text in regard to settlement of disputes where 
contracting parties have agreed or may agree at any 
time to settle their disputes through other peaceful 
means of their own choice and also whore the 
contracting parties have accepted through a general, 
regional or special agreement or some other instrument 
or instruments an obligation to settle their disputes 
through other means. Article 5 however clarifies that 
if contracting partios have agreed to settle n dispute 
by peaceful means of their own choice and have agreed 
on a time limit for such proceedings, the procedure for 
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settlement of disputes provided for in the Single 
toxt shall apply when the time limit has expired 
without a settlement being reached, unless the 
agreement hotweon the parties preclude any further 
procedure. 

Q on dilati o n . Pro ccduro 

Articlo 4 indicates tlio first step in the 
dispute settlement procedure envisaged in the Single 
Text, namely, that tho parties are obliged to proceed 
expeditiously to exchange views regarding settlement 
of disputes. Article 6 envisages a conciliation 
procedure as the next step. This articlo provides 
that any party to a dispute may invite the other 
party or parties to the dispute to submit the 
sumo to conciliation in accordance with annex IA V 
If the other party nooeptn the invitation then the 
conciliation machinery is sot in motion. Paragraph 3 
of this article specifies the circumstances in Which 
conciliation proceedings may terminate, namely, 
if the other party does not accept the invitation 
or after accepting the invitation it fails to appoint 
its members on the Conciliation Commission or 
fail to agree to the appointment of a Chairman. 

The conciliation procedure as envisaged in Annex IA 
contemplates maintenance of a list of conciliators 
by the Registrar of tho law of the Sea Tribunal, 
the constitution of which is provided for in 
Section II of the Single Text. The list of 
conciliators is to consist of persons nominated 
■y tho contracting parties in accordance with the 
provisions of Article 2 of .annex I A. Article 3 of 
tho annex sots out the procedure for initiation of 
conciliation proceedings and appointment of 
.conciliators. Tho pattern followed here is that 
each party is to nominate two conciliators on the 
Commission, one of whom shall be- of the nationality 
of the party who may or may not be in the list 
maintained by the Registrar and tho other conciliator 
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is not to "bo of the nationality of the party 
and. is to be chosen from the list. The four 
conciliators so appointed are to choose a fifth 
conciliator from tho list who shall be the Chairman 
and failing such appointment by agreement within a 
period of thirty days, the nomination is to be 
made by the Secretary Uencrol “of the United nations 
within a. further period of thirty days* The 
conciliation Commission is to decide its own 
procodure and Article 6 of the annex provides for 
hearing of the parties by the Commission, examination 
of their claims and objections with a view to 
reaching an amicable settlement of the dispute. 
Paragraph 7 of the annex is important which provides 
that the Commission shall make its report within 
twelve months of its constitution and makes it clear 
that the Report of the Commission is not binding 
upon the parties which shall have no other character 
than that of recommendations submitted for 
consideration of the parties in order to facilitate 
an amicable settlement of the dispute. 

Tho provisions of Articles 4 and 6 in section 
I of blio Single Text as also annex IA should be 
acceptable because they do not impose any compulsory 
procedure but are aimed at resolving disputes by 
agreement or settlement through the good offices 
of a Conciliation Commission, The recommendations 
of tho Conciliation Commission though; not binding 
is bound to have weight in tho negotiations 
between parties for an amicable settlement. 

COMPU LSO RY PROC ED URES . 

The provisions of Section XI of the Single 
Text consisting of Articles 7 to 18' require 
careful scrutiny because they set In motion a 
compulsory procedure for settlement of disputes. 
Article 7 clarifies that the provisions of 
section II will apply only where no settlement 
has been reached through negotiations or through 
conciliation as provided for in Articles 4 and. 6 
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in s action I or through other methods of settlement 
contemplated in Articles 2, 3 ;jad 5 of section 1. 
Article 8 paragraphs 1 and 2 make provision for 
settlement of disputes through the machinery 
provided for in part I of the Convention relating 
to the international sea-bed area. Paragraph 3 
provides that if special procedures for settlement 
uf disputes are provided for in any other part of 
the Convention regarding interpretation or application 
of that part of the Convention the procedure 
contemplated in section II of the Single Text presented 
by the President will apply only when such special 
procedure has been concluded without any settlement 
being reached end provided the special procedure 
does not preclude any further procedure. These 
provisions uf Articles 7 and 8 have also to be read 
in conjunction vdth Article 14 and Article 18 of 
the Single Text. 

Paragraph 4 of this article deals with the 
Case whoro special Committees have jurisdiction 
over disputes concerning certain provisions of the. 
Convention and this would bo dealt with separately. 

Thu effect of the provisions of Article 7 
aid paragraphs 1, 2 and 3 of Article 8 read with 
Articles 14 and 13 is that the compulsory machinery 
for settlement of disputes provided for in the 
Single Text can be resorted to by any party to a 
dispute concerning interpretation or application 
of the provisions of the Convention in the following 
eases: - 

(?) Where conciliation procedure has failed 
without reaching a settlement; 

(b) Whore parties have taken reoourse to 
machinery of their own choice but no 
settlement has been reached within a time 
limit specified by them provided their 
agrecraont does not preclude further 
proceedings; 
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(a) 


(a) 


(f) 
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Wicre parties having accepted through a 
general, regional or special agreement for 
reference of tuoir disputes to arbitration, or 
judlcif.il settlement agree to bo governed by 
tho provisions of tlio dispute settlement 
procedure provided for in the Single 1'oxt; 

Micro diffuront parts of the Convention 
provide for separate machinery but settlomont 
is not reached through that machinery provided 
that the separate procedure does not preclude 
;iny further proceedings; 

The machinery provided for in the Single Text 
vnll not be applicable in regard to the classes 
oi disputes in regard to which reservations 
havu boon made in accordance with Artlolo 18; 

Ihe machinery for settlement of ilisputos can 
only be set in motion after loc.fl remedies have 
boon exhausted, Mierc the dispute is in relation 
o matters falling within the exclusive rights 
jurisdiction or ooopotanco of the coastal state 
as conteaplatod in Article 14 . 

If a compulsory dispute settlement procedure 

I 3 i t 1 PrlnCiPl ° thCrC 3h0Uld bc ^ objection 

accepting the provisions of Article 7 and ^ticlo 8 

paragraphs 1, 2 and 3, subject to the comments 

°“ tho n00d P * d 40 ^it y of different 
n :": Ut raacl ^- nGr y 'under different parts of the 
.o ivon.ron, Eae provisions of Articles 14 and 18 
will be separately discussed. 

Articles 9 and 10 contain the most crucial 
Pnovisions of the Singie Text. Article 9 giv"s 
a choice uo the parties in regard to the compulsory 
procedure which they would accept for settlement 

. 1BP " t08 * “ provid ^ that a contracting party 

when rati tying or otherwise expressing its consent 

0 * Convention or at time 

icrc.,itor shall be free to choose by moans of a 
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special declaim bion, one or more of the compulsory 
procedures set; out in the artiole. The choice is 
given as between: - 

(a) The Law of the Soa Tribunal whose constitution 
is provided for in annex 10; 

(b) The International Court of Justioe; 

( c) An Aibi oral Tribunal constituted in accordance 
with annex IB; raid 

Cd) The system of apodal procedures in regard to 
fisheries, scientific research, pollution 
control and navigation as provided for in annex II, 

It is clarified in paragraph 2 of this article 
that if a party chooses the system of special 
procedures it must also indicate its choico in regard 
to one or more other procedures, namely, the Law of 
tiie Sea Tribunal, the International Court of Justice 
and the Arbitral Tribunal In regard to settlement of 
disputes on matters where the special procedures 
indicated In Annex II do not apply. It is provided 
in paragraph 3 of this article that if a contracting 
party does not make a special declaration in regard" 
to its choice bet we in different procedures indicated 
■’ ova or if its declaration containing that choice 
has either expire . or been revoked and no new 
declaration had been made, it would bo deemed that 

l " i<J C0 “ traCtiag » art y hna accepted the jurisdiction 
of the International Court of Justice If it has made a 
declaration under Article 36 of the statute of the 
Court and otherwise the Law of the Sea Tribunal as 
const! luted. 111 annex IC of the Single Text, Paragraph 4 

i'T 0 ! f! ?“ ala f ° r “ "■**«>•*• Party to choose' 

•no ■a/o'em of special procedures provided for in 
annex II at any time in regard to settlement of 
uisputes on fisheries, navigation, pollution and 
scianuinc research even during the subsistence 
of -ts choice or deemed choice of any other 
proc enure indicated in paragraph 1 in which case the 
ocher procedure would govern all disputes except those 
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which, arc covered by thu sped ul procedures 
provided i’or in. annex 2. 

Paragraphs 5» 6 and 7 of this article may "be 
read together. These provide that if both the 
parties to . dispute have chosen or are deemed to 
hove chosen the same procedure for the settlement of 
the dispute, disputes between them may only be 
submitted to that procedure unless the parties otherwise 
agree. If however the choice or doomed choice 
exercised by the parties to the dispute as regards 
the foruia arc different, then the dispute can be 
submit! od only to the forum chosen by the party 
defendant, namely, the party against which the 
proceedings arc instituted. 

Paragraphs 8, 9 and 10 may bo regarded as 
supplementary provisions which state that the 
declaration regarding the choice of forum shall be 
deposited with the Secretary General of the United 
Nations, that declarations regarding such choice shall 
be valid until revoked bj notice in writing to the 
Secretary General, such revocation taking effect 
three months after receipt of such notice and that 
revocation or expiration of a declaration shall not 
af foot the jurisdiction of the forum in pending 
proceedings unless the parties ogreo otherwise. 

The main criticism about the provisions of 
Article 9 is that evon if the concept of compulsory 
procedure for settlement of disputes bo accepted, 
there oro too many forums provided here for 
settlement of disputes. This may not bo very desirable 
in regard to disputes concerning interpretation 
of the provisions of a Convention, because there may 
bp possibility of conflict of decisions by different 
forums on the interpretation of the came provisions 
of the constitution. There may bo justification 
for constitution of special forums in regard to 
settlement of disputes in technical matters by 
expert bodioo as envisaged in annex II but there should 
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really too one effective forum for adjudication on 
matters concerning tho interpretation of the 
Convention. Furthermore the choice given to the 
pc-rtios in regard to the forum in tho manner 
indicated. in Article 9 may lead to uncertainties and 
a certain degree of confusion. 

It i a suggested on tho assumption that compulsory 
procedures for ■ settlement of disputes ,-iru acceptable 
in prinoipio, tiiut all dispute a concerning technical 
matt or a should be decided upon by expert bodies of 
tho typo envisaged in annex II, which would not 
deal with. any substantial question as rugards tho 
interpretation of the Convention, for which there 
should bo a separate forum, She jurisdiction with 
regard to interpretation may b.o given to tho Tribunal 
constituted in part I of tho Convention or to a now 
forum like the Law of tho So, a Tribunal if it is found 
impracticable to confer this jurisdiction on the 
former. Parties, however, should be given the 
choice by agreement to resort to arbitration by an 
arbitral tribunal in regard to all disputes at any 
time. Tho suggestion which is being put forward will 
really mean one sot of compulsory, procedures, 
namely, the export bodies for settlement of 
to clinical disputes and a Tribunal for settlement of 
disputes regarding interpretation of the Convention. 
The alternative choice would be available if both 
parties so agree tu resort to an Arbitral Tribunal. 

Article 10 paragraph 1 enumerates the tyjjos of 
disputes in which the forum constituted under 
Article 9 would have jurisdiction. There appears to 
bo soma confusion in the drafting of this article 
because the distinction between the nature of 
jurisdiction in apodal procedures contemplated in 
Article 9 paragraph 1(a) and other forums have 
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not boon indicated. For example, jurisdiction in 
regard to matters onumorutod in clauses (c) aid 
(d) of paragraph 1 of Article 10 can only be 
exorcised by the forums contemplated in Article 9 
paragraph 1 clauses (a), (b) .and (c) and not by 
the apeoial procedures provided for in annex II. 
Paragraph 1 of Articlo 10 would therefore need 
redrafting in order to bring out clearly the 
respective jurisdictions of the forums contemplated 
in Article 9 paragraph 1 clauses (a), (b) and (c) 
on the one hand aid of the special procedures 
contemplated in clause ( d) of that articlo. One 
other matter to which attention may be drawn is 
contained in clause ( f ) of paragraph 1 of Article 10 
which confers jurisdiction in any dispute relating 
to the interpretation or application of an inter*- 
national agreement related to the purpose of the 
Convention which provides that any such diaputo 
shall be dccidod in accordance . with the machinery 
■rovided for in the Convention. 

Paragraph 2 of Article 10 also needs drafting 
changes. What appears to be contemplated in this 
provision is tint an appeal will lie against a 
decision given by an export forum constituted under 
annex II whore it is complained that the forum has 
exceeded ibs jurisdiction or infringed basic 
procedural rules or has violated the Convention. 

It is not very clear as to which forum the appeal 
will lie that is, whether it is the International 
Court of Justice or the Law of the Sea Tribunal or 
on Arbi brill Tribunal. It also seems doubtful 

about the provision for an appeal against decisions 
of expert bodies. 

Articlo 11 provides for the Law of the 
Sea Tribunal, the International Court of Justice 
or an Arbitral Tribunal to have recourse to expert 
opinion when doaling with a dispute involving 
technical or scientific matters. The provisions 
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this article arc unexceptionable in principle, 
liuwevor, it is for consideration whether the forms 
Mentioned here should deal wLth disputes on 
t a clinical matters at all. 


Article 1 2 which empowers the various forums 
to apply provisional measures contains the usual 
powers which are given to tribunals in a compulsory 
settlement procedure. Articles 16 and 17 which 
provide for the applicable law in the settlement of 
disputes and the binding force of decisions are also 

normal provisions in a compulsory dispute settlement 
procedure. 


•there are three important provisions which' N 
would require scrutiny, namely, the provisions of 
Atticlos 14, 15 and 18. Article ( H provides that 
in the case of a dispute between contracting . parties 
relating to the oxcrciso of sovereign rights, 
exclusive righto -or exclusive jurisdiction of a 
Coastal State, a contracting party shall not be 
entitled to submit such dispute to a forum contemplated 
under Article 9, until local remedies have been 
exhausted as required by international law. An 
exception is however made in paragraph 2 of this veiy 
article that in any other kind of dispute relating 
to tue interpretation or application of the Convention 
the rule as to exhaustion of local remedies need 
not bo applied. The context in which the rule of 
e ' aus'ion of local remedies has boon invoked 
I, Jl ° b V ^ ry cloar because that normally applies to 
ihG qll ° Btlon of responsibility and not in 
reg ecd Lo interpretation of a Convention between 
-on 'lac "ing States. What however seems to be 
contemplated in this article is that if in tho 
exercise of sovereign rights, exclusive rights 
or exclusive jurisdiction of a Coastal State such 


as in tho torritoria 
cone or the continon 
damage is caused to 


i sea, r he exclusive economic 
t-d dtujlf , , liy loco, harm or 

State or its nationals. 
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the available local remedies should first bo 
exhaust od before resorting to the procedure 
under Article 9* of the Single Text* If this is 
the intention then, the principle behind Article 14 
would be appropriate, but the provisions would 
■need to be redrafted to bring out the meaning. 

l'ho provisions of a rticlo 15 in regard to 
proceedings for the release of a detained vessel 
would appear to be somewhat Inappropriate in the 
context of the other provisions of the Single Text, 
The relief contemplated under this articlo is of a 
mandatory injunction directing release of a vessel 
jurisdiction in respect of which is given only to 
the Law of the Sea Tribunal* There 1b no reason 
why local romedio* in respect of this matter before 
the rppropriato forum of the ooastal State should 
not be sought, as those forums would be quite 
. comp at ait to order the release of a vessel on such 
conditions as production of a bond, otc. If the 
vessel is not released for insufficient cause, a 
dispute may be raised in the usual way and referred 
to the appropriate forum. The provisions of 
Article 15 therefore do not soon to bo acceptable, 

Articlo 18 excludes the application of 
the dispute settlement procedure contemplated in 
Article 9 to disputes in relation to exercise of 
sovereign rights, exclusive rights or exclusive 
jurisdiction of a Coastal State, except where a 
Coastal State has violated its obligations under the 
Convention by interfering with the froedom of 
navigation or overflight, the freedom to lay 
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submarine oublufl or pipeline 1 a or by failing to 
give duo regard to any uubetantivo rights, 
up^oifically cetabliohod under the Convention in 
favour of other States, or when it ia claimed by 
Coastal State that any other State has violated 
its obligations ’under the Convention or the Laws 
hd regulations duly enacted by the Coastal State 
when oxc reining the froodom of navigation, overflights, 
etc., or whan it ia claimed that the Coastal State 
lias filled to apply international standards or 
criteria in regard to preservation of marine 
environment. Paragraph 2 of thi s. Article further 
provides- that a contracting party when ratifying 
tho convention may make reservations in regard to 
applicability of dispute settlement procedure 
concerning the natters enumerated therein, namely, sen 
boundary delimitations between adjacent or opposite 
States or those involving historic plays or titles, 
disputes concerning military nativities including 
tho oo by Government vessels end aircraft engaged 
in non.. commercial services, and disputes in respect 
l ' r viiioh the Security Council of the United Nations 
in in uuisLn and the Council determinos that any 
proceedings under the Convention may interfere with 
hho excrciso of tho functions of the Security 
Council in that ease. It .is however provided that 
if a reservation is iiic.dc in regard, to disputes 
a -no (rating see. boundary delimitation, the State 
;iu iking such reservation should indicate a rogional 
or other third party procedure entailing a binding' 
doci si on ywLlih it &ceap%e ibij tho oettiement of jjhon 
disputes. It is clarified that any reservation so 
made can bo withdrawn by the contracting party at any 
tine, but whilst such reservation is in force, it 
cannot .Invoke the jurisdiction of a forum under 
Article 9 against may other State in regard to 
cuch mat tor 3. 
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It would seen that the result of the 
operation of Article 18 paragraph 1 is that the 
disputes which any he referred to n forum under 
Article 9 in so far as the Territorial Sea, 

Contiguous Zone, Exclusive Economic Zone and the 
Continental Shelf are concerned relate to those 
fields as freedom of navigation, overflight, 
freedom to lay submarine cables and other 
substantive rights given to other States under the 
Convention and preservation of the marine environment. 
The Coastal State may also invoke jurisdiction if 
other States violate their obligations in the 
exercise of such rights given to them. 

Annex 1(b) prescribes the procedure for 
arbitration envisaged under Article 9(1) 
of the Single Text. The provisions concerning the 
constitution of the Arbitral Tribunal, the procedure 
to be adopted, the power to apply provisional measures 
and other matters provided for in this annex should 
by and large be acceptable. 

Annex 1(c) contains the statute of the 
Law of the Sea Tribunal. Articles 2 and 3 which set 
out the composition of the Tribunal should be 
acceptable and in fact Article 3, dealing with the 
pattern of nomination and election of the members 
of the Tribunal, has incorporated .in specific terms 
something which is still a matter of convention 
so far as the election of the judges of the Inter- 
national Court of Justice are concerned. Article 4 
which deals with the procedure for nomination for 
elections Article 5 which' prescribes the term of 
office of the members of the Tribunal; Article 6 
which deals with the question of filling of 
vacancies; Article 7 which prescribes conditions 
relating to the interest of members; Article 8 
containing conditions relating to participation of 
members in other capacities; Article 9 dealing 
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with tliG consequences of ceasing to fulfil 
conditions; Article 10 granting diplomatic 
privileges and immunities to the mesbora of the 
Tribunal j Article 11 prescribing the declaration 
to be made by the nonbars; Article 12 concerning 
the election of the President, Vice-President and 
the appointment of the Registrar of the Tribunal -nd 
Article 13 concerning the scat of the Tribunal should 
be by and large acceptable. It should however be 
made clear that the members of tho Tribunal whilst 
holding office may engage in no other activity, 
that is to say, they should be full time members 
of the Tribunal. 

Article 14 may present some difficulty in two 
ways* It would be soon from the provisions of 
paragraph 1 of this article that all the members of 
the Tribunal need not sit to decide a dispute but 
nine members should bo sufficient to constitute the 
Tribunal and power is given to the President to 
h- tormina which members shall participate in the 
con aid oration of a particular dispute. In view of 
the specific provisions ’ contained in Article 3 
paragraph 2 about tho composition of the Tribunal, 
it would be desirable to provide here that tho 
President whilst determining the quostion as to 
which members shall participate in the . consideration 
of n particular dispute make Ms selection in such 
n manner as to provide for participation of members 
from different groups contemplated in Article 3 
paragraph 2. 

Tho second question ia with regard to 
constitution of chambers composed of throe members 
for dealing with particular categories of disputes. 
Those chambers would bo exorcising tho same 
jurisdiction as the Tribunal in regard to the 
categories Of disputes for which they aro constituted 
unices a party roquusts that tho dispute bo 
considered by the Tribunal itself. This procedure 
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would no doubt lead to the expeditious disposal 
of cases, but it is for consideration whether the 
chambers should be composed of three members only* 

The procedure for forming chambers appears to be 
contemplated for disputes of a technical nature such 
. a sontanplated in annex IX. A chamber for sea-bed 
exploration md exploitation in this article 
however seems to be inappropriate in view of the 
special provisions contained in part 1 of the 
Convention, moreover, it is for consideration 
whether technical disputes should not be left to be 
resolved by special procedures contemplated in 
annex II alone. This point has already been discussed 
earlier. 

Article 15 provides for summary proceedings 
by a chamber composed of threo or more members. 

Since such a procedure would be ' applicable only 
at the request of the parties, this is not open to 
objection. Article 16 interalia provides for 
obtaining of expert advice and assistance in 
technical matters by the Tribunal or the chamber 
dealing with the dispute. Such a provision would 
be appropriate if it is decided to vest jurisdiction 
j..n the Tribunal in regard to technical matters also. 

In regard to Article 10 concerning remuneration 
uf members, paragraph 1 appears to be inappropriate. 
The remuneration of the members should not depend on 
the number of disputes they decide' but they should 
receive a fixed salary irrespective of the number 
of matters which are assigned to them. Similarly 
the provisions of paragraph 5 which makes the 
fixation of salaries and allowances on the basis of 
the work load of the Tribunal is inappropriate. 

Article 19 which provides for the expenses of the 
Tribunal also needs reconsideration. There may be 
two methods by which expenses of the Tribunal may 
be provided for. One is by contributions made by 
the States parties to the Convention according to 
an agreed basis of assessment; the other may be on the 
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basis of fees levied on the parties referring tlie 
disputes according to an agreed formula for 
computation of such fees. 


Articles 20 and 21 which contain provisions 
as to who may approach the Tribunal arc not wholly 
in conformity with the provisions of Article 9 
of tho Single Text. . Tho remaining provisions of this 
am ex, namely, Articles 22 to 36 are by and largo 
acceptable. 


Annex XI contains apooial procedures in 
regard to settlement of disputes on fisheries, 
pollution, scientific rosearoh and navigation. Those 
special procedures are meant to bo operative when a 
choice is made for their application in accordance 
Vdtil ' thQ P r °viaions of Article 9 of the Single Text. 
Tho special procedure in regard to all the four 
matters follows on identical pattern, which is as 
follows !~ 


(a) 


Submission of the dispute to a special 
Committee of five members appointed by 
agreement between tho parties and eoloctod 
£rom a list of exports competent in the 
field which is maintained by the appropriate 
United Nations organ or specialised .-agency, 
namely the Pood and Agricultural Organisation 
in case of fisheries, the United Nations 
Environmental Programme in case of pollution, 
the Inter-governmental' Oceanographic 
Comission in the ease of Scientific research 
nnd the Inter-governmental Maritime 
Consultative Organisation in the case of 
Navigation. 


Ii the parties do not reach agreement within 
a period of three months about the 
composition of the Special Committee, the 
members arc to be appointed by the 

appropriate United Nations agencies as 
indie ated r.bovG# 
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(c) The Special Committee adopts its own 
rules of procedure. It has power to apply 
provisional measures, a time limit is 
prescribed for rendering its decision and 
its decision has "binding force. 

(d) The Special Committee may "be requested by 
the parties to carry out an investigation 
and establish the facts giving rise to the . 
dispute, which findings would be conclusive. 
The Special Committee may on the basis of 
its findings formulate recommendations 
whioh without having the force of a decision 
shall constitute the basis for a review by 
the parties concerned on the question giving 
rise to the dispute. 

(e) If any question regarding interpretation 
of the Convention is involved in the 
determination of the dispute "before the 
Special Committee, the Special Committee 
shall suspend its proceedings and require the 

parties to submit such questions to the 
appropriate Tribunal as envisaged in 
Article 9, namely, the International 
Court of Justice or the law of the Sea 
Tribunal or a Arbitral Tribunal. 

The pattern envisaged for the special 
Committees for settlement of disputes in 
technical matters by expert bodies would seem 
to be appropriate. 
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